
China’s Law of 
Succession applied 
Re Tang [2017] VSCA 171. Kyrou and 
McLeish JJA together. 30.6.17. 
   The Court of Appeal set aside a judgment of 
McMillan J, at [2017] VSC 59, 24.2.17, and 
substituted orders finding, pursuant to Wills 
Act 1997 (Vic) s 17 [General rule as to validity 
of a will executed in a foreign place] that a note 
handwritten on 14.11.2014 by the deceased in 
Shanghai was a valid will conforming to the 
requirements of Article 17 of the Law of 
Succession of the People’s Republic of China. 
  The appellate Justices ordered letters of 
administration with the will attached to the 
applicant, the mother of the deceased. 
  The late Mr Ming Zheng Tang died on 
26.11.14, aged 41 years, from cardiac arrest at 
Shanghai First People’s Hospital. He had had a 
long history of heart attacks. 
  Mr Tang was an Australian citizen from 1997, 
having come here in 1990, but lived in China, 
although visiting every year. His mother lives 
in Melbourne. She had visited him in hospital 
where he had given her the note. 
  Its English translation is: 
  “Mama: In Australia, I only have two bank 
accounts with Westpac. One account is the one 
you regularly deposit $50 every month, and 
the other one is a three-year term deposit 
account. Both account bankbooks are at your 
place. Remember, the money in both accounts 
is for your personal use only. Take care! Tang 
Ming ZHENG. Date: 14/11/2014”. 
  The Victorian estate of the gentleman was 
bank deposits about $180,000 and a car 
$30,000. Assets in China, bank deposits and a 
Cartier watch, totalled about $415,000.  
   Mr Tang was separated from his wife, Ms 
Yufan Fan, who had one child, a boy, born 
2013, questionably a son of the deceased.  
  The parents of the deceased were divorced, 
his father resident in China and more recently 
deceased. He, as well as Ms Fan, had signed 
consents to the instant application. 
  Here the Justices detailed Wills Act s 7 [How 
should a will be executed?], s 9 [When may the 
Court dispense with requirements for 
execution or revocation?], s 17 [General rule as 
to validity of a will executed in a foreign place].  
  Their Honours then traversed Law of 
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Succession of the People’s Republic of China 
[see .pdf annexure to this edition] and detailed 
Article 10 (to intestacy distribution), Article 13 
(priorities between successors), Article 14 (in 
the nature of provision), Article 15 (without 
agreement, recourse to a People’s Mediation 
Committee or proceedings in a people’s court), 
Article 17 (will formality), Article 22 (voidable 
wills). 
  “The judge determined that the deceased’s 
domicile was China and therefore the validity 
of the Note must be determined under Chinese 
law,” in [42], such undisputed on this appeal. 
   Kyrou and McLeish JJA noted the seven 
grounds of appeal, all accepted ??? 
   Their Honours detailed Evidence Act 2008 
(Vic) s 174 [Evidence of foreign law] and 
quoted from James McComish, ‘Pleading and 
Proving Foreign Law in Australia’ [2007] 
MelbULawRw 17: foreign statutes can be 
proved without the necessity for expert 
evidence, and Mokbel v The Queen (2013) 40 
VR 625: s 174 permissive. 
   “Given the risk of error — and perhaps even 
abuse — it is understandable why, in many 
cases, strict proof of foreign law, through 
expert evidence, may be required. However, 
this was not such a case. This is because the 
judge conducted her own research on the 
applicable Chinese law and the text of the 
Chinese law of succession that was yielded by 
that research coincided with the text upon 
which the applicant relied. In accordance with 
s 174(1)(b) of the Evidence Act, the judge 
should have been readily satisfied that the text 
was ‘a reliable source of information’ about the 
applicable Chinese law,” the appeal Justices 
said [65]. 
  “It follows that the judge erred by not 
accepting the text of the Chinese Law of 
Succession as an accurate statement of the 
applicable Chinese law, in accordance with s 
174(1)(b) of the Evidence Act,” [66]. 
  To forum, in [68], “According to the 
applicant, domicile did not determine the 
forum for issues in respect of the deceased’s 
estate because, if it did, there would be no 
point to s 17 of the Wills Act. The applicant 
noted that: although the deceased was an 
Australian citizen, he had been living and 
working in China for about 10 years; the Note 
was executed in China; and the deceased died 
in China. In those circumstances, so it was 
said, if it can be shown that the Note conforms 
to the internal law of China then both limbs (a) 

and (b) of s 17(1) are satisfied,” their Honours 
recorded. 
  The applicant had proved the handwriting 
was that of her son, the signature resembled 
his passport’s. 
  “We agree with the applicant’s submission 
that, in deciding that China was the 
appropriate forum for determining whether 
the Note was a valid will under Chinese law, 
the judge gave too much weight to her finding 
that the deceased’s domicile was China. In 
doing so, the judge failed to determine the 
question of forum by reference to all 
relevant considerations, including the 
wording of the relevant Chinese law, the degree 
of complexity involved in interpreting and 
applying that law, the location of the assets 
which are the subject of the Note and the 
location of the beneficiary to whom those 
assets were gifted by the Note,” the Justices 
said [71]. 
  “We note that the applicant resides in 
Victoria, the assets gifted by the Note are 
located in Victoria and the applicant is the 
sole beneficiary in respect of those assets and a 
major beneficiary of the deceased’s intestate 
estate. In these circumstances, prima facie 
Victoria is an appropriate forum for 
determining — in accordance with s 17 of the 
Wills Act — the validity of the Note as a will 
under the Chinese Law of Succession. There is 
nothing in the wording of that law, nor any 
factors peculiar to the deceased, his family 
situation, the nature of his estate or the 
identity of any potential beneficiaries of his 
estate, that displaces that prima facie 
position,” [72]. 
  The Note was valid by Article 17. 
  “We agree with the applicant’s submission 
that the judge erred in stating that there was 
no evidence in relation to these issues. In her 
first affidavit, the applicant gave evidence that 
she asked the deceased why he had written the 
Note and he responded: ‘in case something 
happened to him he needed to make sure that 
[the applicant] got the money held in the two 
bank accounts’. The clear inference from 
this evidence is that the applicant recognised 
the writing and signature on the Note as that of 
the deceased and that he acknowledged that he 
wrote and signed it. As the deceased’s mother, 
the applicant was undoubtedly in a position to 
recognise his handwriting and signature,” [74]. 
  “It follows that the judge erred in concluding 
that China was, to the exclusion of Victoria, the 
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appropriate forum for determination of 
whether the Note was a valid will under the 
Chinese Law of Succession. It also follows that 
the judge should have determined that issue in 
accordance with s 17 of the Wills Act,” the 
Justices said [75]. 
  The Justices noted Briginshaw v Briginshaw 
(1938) 60 CLR 336 “”… and its statutory 
successor in s 140(2) of the Evidence Act do 
not impose a new civil standard of 
proof. Rather, they stipulate that the nature 
and quality of the evidence that must be 
adduced before a court can be satisfied that a 
fact is established on the balance of 
probabilities will be affected by the seriousness 
of the allegations involved and their 
consequences,” in [83]. 
  “In the present case, there was no opposition 
to the grant of letters of administration with 
the will annexed and there was no allegation of 
undue influence or, indeed, lack of 
testamentary capacity. As the only question 
regarding testamentary capacity was whether 
the applicant, as the propounder, had 
established testamentary capacity, the judge 
was required to decide that question on the 
balance of probabilities without regard to the 
Briginshaw principles,” their Honours said 
[86]. 
  “The applicant’s evidence about the 
conversations she had with the deceased 
indicate that he was in control of his 
mental faculties. He was able to include 
details of his Westpac bank accounts in the 
Note and was able to remember his PIN in 
relation to the savings account. The hospital 
report contains no indication that the deceased 
s u f f e r e d  f r o m  a n y  n o n - p h y s i c a l 
impairment,” [88]. 
  “Put simply, on the evidence before the judge, 
there was no basis for any doubt to be 
entertained about the deceased’s testamentary 
capacity at the time he wrote the Note,” [89]. 
  In [93], “The fact that the Note did not deal 
with all the deceased’s assets and only 
benefitted one potential beneficiary does not, 
in the circumstances of this case, indicate that 
he did not intend the Note to be a will. 
Similarly, in the circumstances of this case, it 
can readily be inferred that the Note was not 
precatory but was intended to be a 
testamentary instrument in respect of two 
bank accounts which were sufficiently 
identified by it.” 
  Appeal allowed, the Court of Appeal set to 

redetermining the application: “…we are of the 
opinion that the evidence is sufficient to 
warrant a finding, under s 17(1)(a) and (b) of 
the Wills Act, that the Note is a valid will under 
Article 17 of the Chinese Law of Succession,” in 
[96]. 
  “We note that, under Article 10 of the Chinese 
Law of Succession, the persons entitled to the 
deceased’s intestate estate are his spouse, 
children and parents. Ms Fan and Mr Tang Sr 
have consented to letters of administration 
with the will annexed being granted to the 
applicant. It is not clear whether the deceased 
is the father of Ms Fan’s son. If it is 
subsequently established that he is, on the 
basis of Ms Fan’s text message dated 8 March 
2016 to the applicant’s solicitors and her 
earlier statements to the solicitors, we are 
satisfied that Ms Fan has provided sufficient 
consent to the application on behalf of her 
son,” their Honours said [97]. 
  “Accordingly, the Court will order that letters 
of administration with the will annexed be 
granted to the applicant. Pursuant to this 
order, the applicant will be able to distribute 
the assets referred to in the Note to herself. 
The balance of the deceased’s estate — 
comprising the motor vehicle in Victoria and 
the assets in China — will fall to be distributed 
in accordance with the intestacy provisions of 
the Chinese Law of Succession,” [98]. 
  “In oral submissions, the applicant’s counsel 
informed the Court that the applicant will, if 
necessary, apply to have the order of the Court 
re-sealed in China and thereby obtain 
authority to administer the balance of the 
deceased’s estate in accordance with the 
intestacy provisions of that law,” [99]. 
  A: Ms S Aufgang ins Xianyi Tan. 
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Drinking buddies more 
than just ex de factos 
Wilson v Porada; The Estate of Peter 
Wolfgang Porada, late of Pericoe [2017] 
NSWSC 818. Slattery J. 30.6.17. 
  Slattery J found the plaintiff an eligible 
person as previously a dependent member of 
the household of the intestate deceased 
pursuant to Succession Act 2006 (NSW) s 57(1)
(e) and made provision $75,000 from the 
$800,000 estate, the balance passing to three 
siblings, Mr Porada having never married and 
without issue or surviving parents. 
  The plaintiff had contended she was the de 
facto widow of the deceased, his Honour 
finding that relationship had ended in about 
2009, after engagement in about 2007. 
  Mr Porada was a diesel mechanic employed at 
the Eden wood chip mill and lived on a farm at 
Pericoe, an isolated hamlet in the mountains 
west of Eden on the NSW south coast. He was a 
regular alcohol drinker. He died aged 55 at an 
Easter barbecue when he fell and struck his 
head. 
  His parents had fled Soviet occupation of 
southern Poland at the end of the Second 
World War. 
  Slattery J noted Mr Porada had valuable 
motorcycles. 
  “His three bikes were quite unique. He had a 
1929 Harley Davidson J model. This was a 
rare bike from the final year of production of 
Harley-Davidson models prior to the decline in 
Harley-Davidson sales due to the Great 
Depression. The next was a 1926 Indian 
Scout motorcycle, one early type of this model 
of motorcycle produced in the United States by 
the Indian motorcycle company between 1920 
and 1949. Finally, he had at 1944 Indian 
Chief, some varieties of which were originally 
produced during the Second World War but 
then widely sold for civilian applications. Ms 
Wilson says, and I accept, that this vehicle may 
have been worth up to $35,000. The deceased 
leaving them with her even after the time in 
about 2009, when their de facto relationship 
ended is explained as the simple expedient of 
like-minded friends and neighbours seeking to 
secure property from thieves. Leaving these 
bikes at Ms Wilson’s place is not in my view a 
strong indicator of a continuing de facto 
relationship between the two of them,” [41]. 
  “In my view there was more to their 
relationship than the somewhat dismissive 

statement of the defendant’s witnesses - that 
they were ‘just drinking buddies’. They 
continued as cautiously friendly neighbours, 
who helped each other out. And they had the 
closeness and mutual understanding of people 
who had once been in an intimate relationship 
and still had a level of personal friendship. But 
this should not be mistaken for a continuation 
of their de facto relationship,” his Honour said 
[86]. 
  Later, “I also infer from these admissions Ms 
Wilson made to Mrs Drysdale that Ms Wilson 
had a relationship in 2012/2013 with another 
man that lasted for approximately nine 
months. I accept Mrs Drysdale’s evidence that 
Ms Wilson said to her of this man, who was not 
the deceased, ‘I am now living with a guy’. I 
infer Ms Wilson had such a close relationship 
in 2012/2013. It is a struggle to reconcile this 
with her claim of a continuing post 2010 de 
facto relationship with the deceased,” [100]. 
  “Although all relationships are different, Mrs 
Drysdale expected to see some outward 
expression of physical affection between Ms 
Wilson and the deceased if they were partners 
in life. But she says, and the Court accepts 
particularly of the period from 2010, that the 
deceased and Ms Wilson fought constantly and 
were never openly affectionate towards one 
another,” [101]. 
  The estate comprised half share in the farm 
$212,000, solicitor trust funds $72,300, 
$10,251 cash at bank, the motorcycles about 
$85,000, notional estate in superannuation 
$411,000, liabilities $42,000. 
  Slattery J [198] detailed Succession Act s 104 
[Spouse], either paragraph (a) married 
immediately before the death, or (b) “party to a 
domestic partnership with the intestate 
immediately before the intestate’s death”.  
  Then, s 105 [Domestic partnership] 
including de facto relationship of continuous 
duration of two years, also [204] detailing 
Interpretation Act 1987 (NSW) s 21C 
[References to de facto partners and de facto 
relationships]. 
  Slattery J said: “Interpretation Act, s 21C(3) 
spells out: that no finding in respect of any of 
the matters in the sub-section is to be regarded 
as necessary for the existence of a de facto 
relationship; and further, that a Court 
determining whether a de facto 
relationship exists is to have regard to all 
the circumstances of the relationship and is 
entitled to have regard to such matters and to 
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attach such weight to any such matter as may 
seem appropriate to the Court in the 
circumstances,” [205]. 
  “Ms Wilson does not qualify in the last five 
years of the deceased’s life as his de facto 
partner. She was not in a de facto relationship 
with him from 2010. They had a de facto 
relationship for about six years but the 
deceased withdrew from it and Ms Wilson had 
other sexual partners after that. Ms Wilson did 
have quite strong financial dependence upon 
the deceased during the de facto relationship 
until 2010 and I would be prepared to describe 
their existence as one of a shared household up 
until that time, but after then the nature of the 
deceased’s visitation to her was as a neighbour 
and former de facto partner and nothing 
more,” his Honour said [206]. 
  Then, “Accordingly, Ms Wilson does not 
qualify either for administration of the estate 
or to the statutory legacy under Succession Act, 
s 113. The Court will grant administration 
of the estate to the claimant for 
administration, [younger brother, defendant] 
Mr Manfred Porada,” [209]. 
  Of the plaintiff’s eligibility by s 57(e)(ii), “Ms 
Wilson was in my view dependent on the 
deceased between 2004 and 2009. The 
Court’s findings show this. Many parts of their 
temporary shared life showed her financial 
dependence on him: he had full employment 
and she did not. She had the care of children. 
He contributed generously to her financial 
upkeep in this period. And all that time, in my 
view, Ms Wilson lived in a household with the 
deceased. In my view, Ms Wilson qualifies as 
an eligible person under Succession Act, s 57
(e) on the basis of an approximately six year 
long relationship. But this relationship, and 
any sense they lived together in a household, 
were over well before he died,” Slattery J said 
[213]. 
  Of s 57(f) “close personal relationship”, 
his Honour [215] noted Dridi v Fillmore 
[2001] NSWSC 319 at [102]-[104] per 
Macready AsJ: two links in definition, parties 
living together, providing domestic support 
and personal care. Instantly inapplicable [218]. 
  To s 59(1)(b) “factors warranting” order for 
provision, Slattery J said: “Succession Act, s 59
(1)(b) only applies to certain classes of 
applicants who are not generally regarded as 
natural objects of testamentary recognition of a 
deceased person. This suggests that the 
‘factors’ referred to are factors which when 

added to facts which render the applicant an 
“eligible person” also give the applicant the 
status of a person who would be generally 
regarded as a natural object of testamentary 
recognition by a deceased person: see Re Fulop 
(deceased) (1987) 8 NSWLR 679 at 681 per 
McLelland J and Churton v Christian [1988] 
NSWCA 23; (1988) 13 NSWLR 241 at 252E. 
Where persons affected by Succession Act, s 59
(1)(b) have the circumstances of their 
relationship with the deceased set out, it can 
sometimes immediately be seen that they are 
persons who would be regarded by most 
observers as natural objects of testamentary 
recognition: Churton v Christian [1988] 
NSWCA 23; (1988) 13 NSWLR 241 at 
252E,” [222]. 
  “It would be hard to accept that ex de facto 
partners would generally have the benefit of an 
inference in their favour of factors warranting. 
But here the deceased chose to maintain a civil 
relationship with his ex de facto partner for the 
sake of the children whose company he clearly 
enjoyed. Despite the aggravation and anxiety 
she caused him, he still chose to allow Ms 
Wilson a place in his life. He clearly consented 
to her organising social functions with him and 
having some degree of a life together. She was 
more than just an ex-partner to him and 
in my view for this reason there are factors 
warranting,” his Honour said [224]. 
  To adequate provision, noted Singer v 
Berghouse (No 2) [1994] HCA 40; (1994) 181 
CLR 201 at 209, and authorities assembled per 
Hallen AsJ in Drury v Smith [2012] NSWSC 
1067 at [153], [154], [155], [158], [160]; the text 
Certoma, The Law of Succession In New South 
Wales (2nd Ed) at 208;  Mayfield v Lloyd-
Williams [2004] NSWSC 419, White J at [114]; 
Bartlett v Coomber [2008] NSWCA 100, at 
[50], Mason P; Dixon CJ and Williams J, in 
McCosker v McCosker [1957] HCA 82; (1957) 
97 CLR 566 at 571-572; Vigolo v Bostin [2005] 
HCA 11; [2005] 221 CLR 191, at 228, Callinan 
and Heydon JJ. 
  Slattery J noted the plaintiff had realty of 
value $85,000 mortgaged to $32,600, a 
disability pension about $1,900 monthly. 
  Ordered administration to the defendant, 
provision $75,000. Four day hearing. 
  P: Ms L Clarke ins Eden Legal & 
Conveyancing, Ms Ines Chiumento. D: Ms B 
Oliak ins David Griffiths Lawyers, Ms Esther 
Colson. 
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Interest on intestacy 
suffices for standing 
Gardiner v Hughes [2017] VSCA 167. 
McLeish JA, Tate & Kyrou JJA agreeing. 
29.6.17. 
  Allowed appeal against McMillan J, [2016] 
VSC 541, 9.9.16, on a separate question holding 
that two nephews and a niece of the deceased 
lacked standing to apply to revoke a will 
subject of earlier grant. 
  In his leading reasons, McLeish JA surveyed 
standing authorities chronologically, 
particularly Offley v Best [1793] EngR 778; 
(1667) 1 Lev 186; 83 ER 361 (Kelynge CJ, 
Moreton, Wyndham, Twysden JJ): Ordinary, 
ie diocesan bishop, prohibited from revocation; 
Kipping v Ash  [1845] EngR 1034; (1845) 1 Rob 
Ecc 270; 163 ER 1035 (Sir Herbert Jenner 
Fust): bare possibility of interest suffices. 
  McLeish JA said: “In any event, textbooks 
have treated Kipping v Ash as authority for the 
proposition that the ‘bare possibility of an 
interest’ is sufficient to establish standing to 
challenge a grant of probate and it has been 
consistently applied by courts since. However 
the reasons are interpreted and whether or not 
the ‘bare possibility of an interest’ test was 
obiter, that test has, in the 172 years since, 
been interpreted as an authoritative 
declaration of the principles of standing in 
probate matters,” [48], noting thereto R 
D’Costa, P Teverson and T Synak, Tristram and 
Coote’s Probate Practice (LexisNexis, 31st ed, 
2015) 785 [28.01]; Re Gillard [1949] 
VicLawRp 67; [1949] VLR 378, 382 (Barry J); 
Re Culina [2004] NSWSC 504 [11] (Windeyer 
J); Randall v Randall [2016] EWCA Civ 494 
[15] (Lord Dyson MR; McCombe and King LJJ 
agreeing). 
  Furthermore, Re Lamont (1881) 7 VLR 86 
(Molesworth J): whether kin entitled to proof 
of will; Re Seymour [1934] VicLawRp 24; 
[1934] VLR 136 (Mann ACJ), of which McLeish 
JA: “…a prima facie case only had to be shown 
after the applicant for probate or 
administration took out an order nisi calling 
upon the caveator to show cause why the 
caveat should not be removed”, in [51] here. 
  And Re Devoy [1943] St R Qd 137, Full Court 
QSC (Philp J, Webb CJ & Mansfield J 
agreeing), again per McLeish JA, in [57] “Put 
simply, persons in that situation have ‘nothing 
to gain’ by displacing the later will”; Re Gillard 
[1949] VicLawRp 67; [1949] VLR 378, Barry J: 

“Again, the question of standing and the 
showing of a prima facie case can be seen to be 
separate considerations”, McLeish JA noted in 
[59]; Edwards v Boyd (1958) 75 WN (NSW) 
525 (separately, Street CJ, Owen J and Herron 
J) dismissed appeal for the appellant 
advancing ground available in the previous 
probate adjudication; Re Egan  [1963] VicRp 
46; [1963] VR 318 (Herring CJ), of which 
McLeish JA said “Again, it is clear that the 
question of showing a prima face case, or 
‘something to go on’, was treated separately to 
the issue of standing to make the claim, which 
it was ‘clear’ existed,” in [63]. 
  Of more recent judgments, Re Culina [2004] 
NSWSC 504, Windeyer J, who said in [10]: 
“Probate litigation is interest litigation. It is not 
to be undertaken or interfered in by outside 
busybodies”; Nicholson v Kollias [2005] VSC 
473 (Harper J), McLeish JA noting “The case 
again reveals questions of standing being 
determined without reference to a prima facie 
case test, and is also instructive because it is an 
instance of more than one will being 
challenged after a grant of probate”, in [68]; 
Van Wyk v Albon [2011] VSC 120 
(Habersberger J): standing for revocation 
dependent on prima facie case for revocation; 
Wood v McLean [2010] VSC 550 (Sifris J), 
McLeish JA noting: “It can be seen that the 
result in Wood v McLean is not dissimilar to 
that in Re Culina. A mere expectation of 
obtaining a benefit from the estate did not 
suffice to confer standing to challenge the 
disposition in question (the transfer of land or 
the testamentary instrument respectively)”, in 
[70]; Tobin v Ezekiel [2012] NSWCA 285; 
(2012) 83 NSWLR 757 (Campbell JA), here 
McLeish JA noting “It will be seen that, as in 
Tobin v Ezekiel, Re Kouvakas [2014] NSWSC 
786 lays down no rule that standing must be 
shown by a prima facie case for the relief 
sought” in [74]; Re Davies [2013] VSC 609 
(McMillan J), McLeish JA commenting “Re 
Davies is therefore another application of the 
principle in Re Devoy, by which an applicant 
for revocation of probate lacks standing if there 
is an undisputed preceding will under which 
that applicant takes no benefit”, in [76]; Re 
Kouvakas (above) (Lindsay J): determined 
question by reference to case management 
principles; Re Cockell [2016] NSWSC 349, 
4.4.16, Lindsay J, of which judgment McLeish 
JA noted “The court upheld the validity of the 
final will and refrained from making any 
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finding as to the validity of the earlier wills. By 
implication, the plaintiff had standing to 
challenge all the wills by virtue of potentially 
taking on an intestacy, but how that standing 
was to be tested or established was not in 
issue” in [86]. 
  McLeish JA: “Several principles emerge from 
this survey of the authorities,” [89]. 
  “First, in order to establish standing, an 
applicant for an order revoking a grant of 
probate or letters of administration must have 
a sufficient interest in the proceeding: Re 
Devoy. Sufficiency of interest is established by 
showing that the applicant’s rights would or 
might be affected if the grant were to be 
revoked: Re Cockell, Re Kouvakas. The bare 
possibility of an interest will suffice,” McLeish 
JA said [90] citing Kipping v Ash, Re Gillard, 
Re Culina, also Randall v Randall [2016] 
EWCA Civ 494. 
  “Secondly, where the validity of more than 
one will is in issue, the applicant must 
establish standing by showing that his or her 
rights would or might be affected if the grant 
were to be revoked and the disputed wills were 
found to be invalid: Van Wyk v Albon. 
Conversely, if there is a prior, undisputed 
will under which the applicant would derive 
no benefit, the applicant will lack standing to 
challenge the grant made in respect of the later 
will,” [91], Re Devoy, Re Culina, Re Davies. 
   “Finally, although an application for 
revocation is made in the proceeding in which 
probate or letters of administration were 
granted, there are cases in which the validity of 
more than one will has been put in issue in the 
same proceeding: Re Cockell, et al. 
Alternatively, prior wills might be in dispute in 

separate proceedings. By whatever procedural 
means the dispute has been raised, the 
principles stated above operate in the same 
manner,” McLeish JA said [92]. 
  “Applying these principles to the present case, 
the appeal must succeed. Although the 
underlying proceeding had concerned only the 
2015 will, in respect of which probate was 
granted, the applicants by their summons 
sought to challenge each of the wills of the 
deceased. There was evidence that, if they were 
to succeed in that endeavour, they would 
participate in the estate on an intestacy. The 
question before the Court was not whether the 
claims should be summarily dismissed, nor 
had the Court required the applicant to show a 
prima facie case during the course of the 
proceedings, in the manner described above. 
The preliminary question was confined 
to the issue of standing. Because the 
applicants stood to benefit if the claims they 
made in their summons were upheld, they had 
standing to pursue that summons. That was so, 
both in so far as the applicants sought to 
achieve a full intestacy upon invalidity of all 
the wills, and since they sought a partial 
intestacy in the alternative by impugning the 
position of the second respondent if the 2015 
will were valid,” his Honour said [94]. 
  “Nothing in the CPA alters this conclusion. 
Even where there is merit in requiring a party 
before trial to establish a prima facie case, 
there is no occasion to do so in the absence of 
any prior application or direction in that 
regard. If anything, the CPA assists the 
applicants because it stands against the rigid 
application of rules of procedure in preference 
to ensuring that the real issues in dispute are 
determined. In that way, the CPA tells against 
the submissions of the third respondent, in 
particular, which treated the fact that a 
revocation proceeding ordinarily deals only 
with the validity of the will of which probate 
was sought as a strict limitation on the matters 
which the parties could raise, or the court 
could determine, in such a proceeding. The 
aim of just and efficient resolution of the real 
issues in dispute indicates that no such rigid 
approach is to be taken,” [95]. 
  Set aside orders, substituting declaration of 
standing. 
  A: Messrs C M Scerri QC, A J Verspaandonk 
ins Holding Redlich. 1&2R: Messrs N J Young 
QC, S T Pitt ins Lawson Hughes Peter Walsh. 
3R: Mr R S Wotherspoon ins Thomson Geer.  

Sir H Jenner Fust - click to biography 
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Partnership defeats 
registered proprietor 
Parker v Parker [2017] TASSC 37. 
Tennent J. 29.6.17. 
  In several suits between brothers, the younger 
60yo plaintiff administrator of their father’s 
intestacy, the older 67yo defendant resisting, 
vainly, the estate’s claim on rural realty near 
Don, on Tasmania’s north coast, acquired to a 
farming partnership with the father who died 
in 2003.  
  The defendant was plaintiff in Testators 
Family Maintenance Act 1912 (Tas) 
proceeding, yet undetermined, given his poor 
health. 
  Their mother had died in 1999, leaving all to 
the younger brother. 
  The realty comprised three adjoining farm 
lots, of total about 65ha. The brothers’ great 
grandfather apparently was the original 
grantee of two of the lots, and the other later 
acquired.  
  Their father had conveyed title in the lots to 
the defendant at different times, consideration 
stated as “natural love and affection”. The 
defendant had lived in a house on one of the 
lots with his family for many years. 
  “There is no dispute that, from a date in 1971, 
[father] IP and [defendant] TP operated a 
farming business from the farming property 
at Don in partnership. TP admitted on the 
pleadings that the Partnership was dissolved 
by the death of IP in June 2003,” Tennent J 
said [23]. 
  “There was never a written partnership 
agreement between IP and TP. However, its 
existence, and the fact that the partners were 
equal partners, was clear from financial 
documents tendered on the trial. From the 
financial year ended 30 June 1972, partnership 
taxation returns were prepared and filed with 
the Australian Taxation Office for a 
partnership described as ‘IL and TE Parker’,” 
her Honour said in [24], then recording 
partnership drawings, and detailing 
Partnership Act 1891 (Tas) s 29 [Rules as to 
interests and duties of partners subject to 
special agreement], the defendant asserting the 
farming partnership was subject to special 
agreements with his father, and further, the 
estate was estopped from asserting its interest 
in the realty by representations by the father 
acted upon by the defendant. 
  “The various financial statements and the 

taxation returns filed with the Australian 
Taxation Office over many years presented to 
the outside world a partnership with two equal 
partners at all times equally sharing the profits 
of that partnership,” Tennent J said in [35], 
finding the father and the defendant were 
equal partners. 
  To the question of a partner’s interest, [41]+, 
her Honour noted submissions and authorities, 
particularly Watson v Ralph [1982] HCA 35; 
(1982) 148 CLR 646, post-dating Canny 
Gabriel Castle Jackson Advertising Pty Ltd v 
Volume Sales (Finance) Pty Ltd [1974] HCA 
22; (1974) 131 CLR 321, Federal Commissioner 
of Taxation v Everett [1980] HCA 6; (1980) 
143 CLR 440, et al. 
  “At no stage prior to the death of IP was any 
step taken as far as the financial statements 
and taxation returns of the Partnership and TP 
were concerned to evidence any asserted 
agreement to remove the Real Estate from the 
pool of Partnership assets. These records 
continued to show that the Real Estate was a 
Partnership asset, and that IP and TP were 
each entitled to share equally in the income 
derived from the use of that real estate. IP and 
TP could have dissolved the Partnership and 
dealt with the Real Estate as they did. Had they 
done so, this dispute would not be before the 
Court. It can only be assumed that in their 
haste to get the deed done, they did not pause 
to think the process through or obtain 
appropriate advice,” Tennent J said [84]. 

  Indefeasibility did not assist the defendant. 
  “Each of the partners, prior to transfer, had 
an equitable interest in the Real Estate, not 
precisely defined, until such time as the 
Partnership was dissolved. IP had an 
obligation to hold his legal title in trust 
for the Partnership. As counsel for [plaintiff 
administrator] GP pointed out, it is well 
established that the indefeasibility provisions 
of the Land Titles Act 1980 (Tas) do not relieve 
a registered proprietor of land under that Act 
of their own personal obligations; see Balani 
Pty Ltd v Gunns Limited [2011] FCAFC 153 at 
[27],” her Honour said [88]. 

“I am satisfied that the 
real estate was, as at the 

date of IP's death, an 
asset of the partnership” 
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  The defendant had asserted he had given 
valuable consideration for his realty interest in 
forebearing from suing for provision from his 
mother’s estate, in working the farm without 
adequate wages, in reinvesting profits into 
farm improvements, and in reliance on his 
father’s promises the farm would come to him. 
  “There was, in my view, insufficient evidence 
to persuade the Court that TP did any more 
than would otherwise have been expected of 
him as a partner,” Tennent J said, in [118]. 
  In [125], “I am satisfied that the Real Estate 
was, as at the date of IP's death, an asset of the 
Partnership and that TP held the legal title in 
trust for the Partnership.” 
  Likewise certain modest cash assets were 
partnership property at the time of the father’s 
death. 
  The defendant claimed constructive trust 
over the property. The parties submitted on 
Sivritas v Sivritas [2008] VSC 374, [134] 
(Kyrou J), Muschinski v Dodds [1985] HCA 78; 
(1986) 160 CLR 583, Baumgartner v 
Baumgartner [1987] HCA 59; (1987) 164 CLR 
137, Giumelli v Giumelli [1999] HCA 10, 196 
CLR 101, Crown Melbourne Limited v 
Cosmopolitan Hotel (Vic) Pty Ltd [2016] HCA 
26, [35]: representation to found estoppel 
must be clear. 
  Her Honour detailed and agreed with the 
plaintiff’s submissions of “…no evidence upon 
which this Court could find that the defendant 
acted to his detrimental reliance upon one or 
more representations by Ira Parker as to future 
ownership. The case does not reveal creation 
or encouragement of an assumption or 
expectation that a particular promise would be 
performed or a representation made good”. 
The plaintiff had pointed out that the 
defendant would succeed to three quarters of 
the holdings. The plaintiff was entitled to 
declarations and account. 
  In [168] “On the evidence, it is clear that the 
Real Estate has substantial value well beyond 
anything shown in various records. I also infer, 
having regard to the concerns expressed about 
the health of TP, that it is unlikely he will 
continue to actively farm the property”. 
  “I will not make any formal orders to give 
effect to the conclusions above until such time 
as the parties have had the opportunity to 
consider their positions,” [169] in relation to 
the other causes as well. 
  P: S McElwaine SC ins McGrath & Co. D: C 
Hobbs, R Baker ins Baker Wilson Lawyers. 

Witnessed wishes fail 
test for codicil 
The Estate of Drummond; Drummond v 
Drummond [2017] NSWSC 856. Kunc J. 
26.6.17. 
  Kunc J refused an application by 
grandchildren of the testatrix to admit a 
witnessed document as a codicil. 
  Mrs Margaret Drummond, the widow of a 
North Sydney watchmaker, died at 90yo in 
April 2016, her 2012 will, prepared by solicitor 
Mr Richard Yeo, appointing her only two sons 
executors and sole equal beneficiaries of her 
$7.5m estate. 
  “There was no dispute between the parties 
that Margaret was an intelligent woman who 
was meticulous about her legal affairs. 
Although in March 2016 she was ill and weak, 
having been told by her doctors that she was 
‘going backwards’, there is no suggestion that 
her intelligence and meticulous nature had 
deserted her,” Kunc J said [10]. 
  The purported codicil had come about a 
month before the lady died, when the deceased 
had been visited at her home by friend and 
previous business accountant Mr Barry Ahern 
with whom she had discussed amending her 
will.  
  He had made a note – the advanced 
document – of the changes she contemplated, 
and both signed and dated the handwritten 
paper, replicated in the judgment. 
  Kunc J detailed Succession Act 2006 (NSW) s 
8 [When may the Court dispense with the 
requirements for execution, alteration or 
revocation of wills?] of “no material difference” 
with its predecessor, s 18A of the Wills, 
Probate and Administration Act 1898 (NSW), 
so “… the Court has continued to apply those 
cases which considered s 18A”, in [19]. 
  His Honour noted Hatsatouris v Hatsatouris 
[2001] NSWCA 408, [55]-[56], Powell JA (with 
whom Priestley and Stein JJA agreed); Estate 
of Laura Angius; Angius v Angius [2013] 
NSWSC 1895, [250], [259]-[267] and 
authorities therein per Hallen J. 
  “For the following seven reasons, the Court is 
unable to accept Mr Wilson's submission and, 
accordingly, is unable to be satisfied to the 
requisite standard (see paragraph [250] of 
Angius … set out in paragraph [21] above) that 
Margaret intended the 2016 Document to be 
immediately effective as an alteration to the 
2012 Will. Those reasons are:  
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  “(1) In its own terms the 2012 Document is 
incomplete. She indicated to Mr Ahern that she 
would think about how much money she 
intended to leave Martin. 
  “(2) Three times during her conversation with 
Mr Ahern, Margaret — who, the Court readily 
infers from Mr Yeo’s evidence of drawing her 
two previous wills, was familiar with the 
formalities of will-making — expressly said 
that she would be approaching Mr Yeo: (a) ‘So 
I am going to phone my solicitor about the 
changes’ (paragraph 21 of Mr Ahern's 
affidavit); (b) ‘When you get back I will call 
Richard [Yeo] to come over and arrange the 
changes’ (paragraph 26 of Mr Ahern's 
affidavit); (c) ‘Yes, that will see us over and 
then until we can both see Richard 
Yeo’ (paragraph 28 of Mr Ahern's affidavit – 
emphasis added). 
  “(3) It was Mr Ahern, rather than Margaret, 
who suggested the creation of the 2016 
Document. 
  “(4) It was Mr Ahern, rather than Margaret, 
who suggested that the 2016 Document be 
signed by her and that he ‘witness’ her 
signature. There was some criticism of Mr 
Ahern by Mr Kirby that while Mr Ahern said in 
his affidavit that he would ‘witness’ her 
signature on the 2016 Document, there was no 
reference to that in an earlier statement he had 
prepared. Nothing turns on that difference. 
  “(5) Margaret did not ask Mr Ahern to keep 
the 2016 Document or to make any special 
arrangements concerning it, for example that it 
be kept safe or be provided to Mr Yeo in the 
event of her death. I infer from Mr Ahern's 
evidence of how he took the 2016 Document to 
Mr Yeo that Mr Ahern had in fact taken the 
2016 Document with him after it had been 
created. The point, however, of this and the 
preceding two reasons, is that nothing in Mr 
Ahern’s evidence (other than that, at his 
suggestion, Margaret signed it) bespeaks that 
she placed any particular significance on 
the 2016 Document that would justify the 
Court in inferring that she intended it to have 
immediate testamentary effect. 
  “(6) There is no suggestion that Margaret 
thought her death was imminent. She was 
obviously content to wait until Mr Ahern had 
returned from New Zealand so that Mr Yeo 
could come to her home and make the changes 
to the 2012 Will with Mr Ahern present. 
  “(7) The terms of the 2016 Document are not 
consistent with Margaret’s meticulous nature. 

It is important to note that the 2016 Document 
is advanced as an alteration to her 2012 Will, 
but it is not entirely clear how the 
alterations would operate on the 2012 
Will. Mr Kirby, in my view correctly, submitted 
that if the 2016 Document were to be admitted 
as an alteration to the 2012 Will, then a 
construction suit would be required to 
determine how the two documents sat 
together. That would be inconsistent with the 
picture which the Court has gleaned of 
Margaret, who even three weeks before her 
death appeared to be, as Mr Yeo’s evidence 
noted, as ‘sharp as a needle’,” Kunc J said. 
  Probate granted of the 2012 will, cross claim 
dismissed. 
  To costs, the executors had made an offer of 
compromise by UCPR r 20.26(3)(a) of terms 
dismissal of the cross claim and no order to 
costs. 
  His Honour [30] quoted Powell J in Re 
Hodges; Shorter v Hodges (1988) 14 NSWLR 
698, 709: if testator or residuary interests 
brought about litigation, unsuccessful 
opposition costs may be ordered from estate, 
and “if the circumstances led reasonably to an 
investigation in regard to the document 
propounded, the costs may be left to be borne 
by those who respectively incurred them”, 
authorities. 
  There was much force in the submission of 
Mr Wilson “…that if the Court were to give 
effect to the statutory offer of compromise 
regime in a case of this kind, then it would run 
a serious risk of discouraging investigations in 
the context of probate suits which courts have 
accepted were reasonable to be made. In those 
cases courts have generally, but not always, 
applied the approach set out in the judgment 
in Re Hodges in what might be termed 
‘reasonable investigation’ cases,” in [31]. 
  In [36], “The question of reasonableness must 
be viewed on the basis of the totality of the 
evidence and, in my opinion, the totality of the 
evidence in this case means that it falls on the 
side of a case where it was reasonable for 
Michelle and Michael to have required the 
status or the significance of the 2016 
Document to be investigated by the Court,” 
Kunc J said. 
  Orders, plaintiffs’ indemnity from estate, 
UCPR r 42.15 not to apply to cross claimants.  
  1&2P: Mr N Kirby ins McIntyre Legal. 1&2D, 
XC: Mr C Wilson ins Kydon Segal Lawyers. 
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Educative excursus to 
ademption 
Reynolds v Bonnici [2017] NSWSC 828. 
Lindsay J. 23.6.17. 
  In this separate question, an educative 
excursus to ademption, Lindsay J rejected the 
daughter defendant’s cross claim that Mona 
Vale, Sydney, residential real estate held by her 
deceased father’s superannuation fund 
adeemed will gifts to the plaintiff, a former de 
facto and beneficiary of the fund. 
  Both parties were named executrices in the 
will of Mr David Bonnici who died late 2014, 
his will of May 2010 antedating by some 
months the termination of the de facto 
relationship, of which relationship 
commencing in August 2007 there was born a 
daughter, who along with her mother the 
plaintiff, and the defendant, daughter of a 
previous relationship of the deceased, and a 
21yo son from another relationship, were 
residuary beneficiaries. 
  The will addressed realty lots at Church Point, 
Westmead and Queensland, the latter subject 
to a right of residence to the father of the 
deceased, the lots to be sold and the proceeds 
to the residue. 
  “The Westmead property was sold by the 
deceased in 2010. Uncontroversially, the 
deceased’s testamentary gift of the proceeds of 
sale of that property was the subject of an 
ademption,” Lindsay J said [81]. 
  The Mona Vale lot was purchased with 
contributions from the plaintiff and the 
deceased as trustees of the superannuation 
fund, and the plaintiff lived there, contrary to 
Federal superannuation legislative provisions, 
and paid more than nominal rent. 
  After the de facto relationship ended, there 
was no property settlement, although the 
deceased had produced a resembling 
document but unsigned. 
  “The ultimate question for the Court is 
whether, on the evidence, the deceased 
intended that gifts in favour of the plaintiff in 
his will should stand notwithstanding financial 
arrangements into which he and the plaintiff 
entered subsequently to the making of the will: 
cf, Parker v Dowling (1916) SR (NSW) 234 at 
237,” Lindsay J said [22], having earlier noted 
“…the seminal modern judgment of In re 
Cameron, deceased [1999] Ch 286”. 
  “The time at which the existence or otherwise 
of such an intention must be assessed is the 

time an inter vivos disposition said to 
have effected an ademption is made: Lake v 
Quinton [1973] 1 NSWLR 111 at 121B; In re 
Cameron, deceased [1999] Ch D 386 at 410; cf, 
Kirby v Allen (1998) 9 BPR [97734]. That time, 
in this case, is said by the defendant to fall in 
or about the period between October-
December 2010, contemporaneously with the 
purchase of a residential property at Mona 
Vale by the plaintiff and the deceased (as 
trustees of their self-managed superannuation 
fund) and the plaintiff’s move from the family 
home at Church Point into that new property 
(contrary to the law governing management of 
the fund),” his Honour said [23]. 
  “Impediments to the finding of an intention 
in the deceased that his inter vivos financial 
arrangements with the plaintiff supersede his 
will include the following facts,” in [24], then 
(a) through (e) such being the deceased not 
communicating such intent to the plaintiff, the 
unsigned draft was produced after exchange 
for Mona Vale and the deceased had resisted 
the plaintiff’s request for property settlement, 
the plaintiff had contributed substantially to 
Mona Vale – it was not a gift, the Mona Vale 
acquisition breached the Superannuation 
Industry (Supervision) Act 1993 (Cth), and the 
deceased had not altered his will in the several 
years before his death after the relationship 
ended. 
  “The fact that the deceased’s will was not 
formally revoked or altered in the wake of the 
inter vivos financial arrangements he made 
with the plaintiff does not, of itself, impede a 
finding of ademption. If any testamentary 
disposition made in favour of the plaintiff in 
the will adeemed, the will was to that extent 
inoperative,” [25]. 
  “However, the fact that the will was not 
formally revoked or altered by the execution of 
another testamentary instrument is capable of 
bearing upon a retrospective assessment 
of the intention of the deceased at the time 
of his entry into inter vivos financial 
arrangements with the plaintiff, the time at 
which testamentary dispositions in favour of 
the plaintiff are said to have adeemed,” his 
Honour said [26]. 
  Having noted authorities to caution to 
evidence of statements of a testator: Plunkett v 
Bull [1915] HCA 14; (1915) 19 CLR 544 at 548-
549; Zahra v Francica [2009] NSWSC 1206 at 
[1]-[2], Lindsay J accepted the plaintiff as a 
witness of truth. 
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  At [35], “The territory occupied by the subject 
matter of this judgment, and related topics, is 
treated in Meagher, Gummow and Lehane’s 
Equity: Doctrine and Remedies (Lexis Nexis 
Butterworths, Australia, 5th ed, 2015) in 
chapters 32-33; by Snell’s Equity (33rd ed, 
2015) in paragraphs [6-057] and [6-068]-[6-
086]; by GE Dal Pont and KF Mackie, The Law 
of Succession (Lexis Nexis Butterworths, 
Australia, 2013) in paragraphs [7.81]-[7.88]; 
GL Certoma, The Law of Succession in NSW 
(Lawbook Co, Australia, 4th ed, 2010), 
paragraph [11.790]; and by Neville Crago in 
‘Equitable Ademption within the 
Family’ (1987) 17 Western Australian Law 
Review 272,” Lindsay J noted. 
  “The equitable ‘doctrines’ of ‘ademption’ and 
‘satisfaction’ are not uncommonly the subject 
of common treatment: Royal North Shore 
Hospital v Crichton-Smith [1938] HCA 59; 
(1938) 60 CLR 798 at 814. They share similar 
features. For many purposes, the rules relating 
to the ademption of portions and the rules 
relating to the satisfaction of portions are the 
same; both are fruits of the equitable 
principle that the law leans against double 
portions and seeks equality among children of 
a will-maker: Lake v Quinton [1973] 1 NSWLR 
111 at 140B. The present proceedings concern 
the possibility of an ‘ademption’ of a 
prospective entitlement under a will, rather 
than any question about whether a prior 
obligation of the deceased may be taken to 
have been ‘satisfied’,” his Honour said [36]. 
  “The word ‘ademption’ derives from the 
Latin noun ademptio, meaning ‘a taking 
away’. The concept of ademptio was known to 
the Roman law of succession. In a case 
analogous to the present proceedings, an inter 
vivos gift to a legatee, giving to the legatee the 
value of a thing otherwise to be gifted by will, 
could operate as a gift in substitution for the 
legacy: WW Buckland, A Text Book of Roman 
Law (Cambridge University Press, 3rd ed, 
1963), page 346,” [38]. 
   At [39] “In NSW there are at least four 
situations in which a valid legacy might 
‘adeem’: 
   “(a) A gift of specific property prospectively 
made by a will fails, and is said to have been ‘ 
adeemed’, if (because it has been destroyed 
or transferred out of the ownership of the 
will-maker) that property no longer exists in 
the will-maker at the time, upon his or her 
death, the will becomes effective: Brown v 

Heffer [1967] HCA 40; (1967) 116 CLR 344 at 
348; RL v NSW Trustee and Guardian [2012] 
NSWCA 39; (2012) 84 NSWLR 263 at 292-
293. This is the classic, most commonly 
encountered form of ademption; 
  “(b) When someone such as a parent, with an 
obligation to provide for another person, 
makes a will containing a gift to that person, 
but later in the lifetime of the donor makes a 
substantial gift to the donee, the gift inter vivos 
is taken to be a satisfaction pro tanto of the 
gift prospectively made in the will: RL v NSW 
Trustee and Guardian (above) [127], 292. In 
this situation the testamentary gift is said to 
have been ‘adeemed’, in whole or part, by the 
inter vivos gift. Both gifts must be in the 
nature of a ‘portion’. The operative 
principle is sometimes spoken of as ‘the 
doctrine of the satisfaction of a legacy by a 
portion’ or, more properly, ‘the ademption of a 
legacy by a portion’: Snell’s Equity (33rd ed, 
2015), paragraph [6-074]; Meagher, Gummow 
and Lehane, Equity (5th ed, 2015), paragraphs 
[33-005]-[33-025]. 
  “(c) If a will prospectively provides a gift for 
a particular purpose and the will-maker 
subsequently makes an inter vivos gift for the 
same purpose, the testamentary gift is 
‘adeemed’ even though the will-maker does not 
stand in loco parentis to the beneficiary of the 
testamentary gift: Meagher Gummow and 
Lehane, Equity (5th ed, 2015), paragraphs [33-
035]-[33-040]. This principle is often spoken 
of in the same breath as an ‘ademption of a 
legacy by a portion’, but might more accurately 
be labelled an ‘ademption of a legacy given for 
a particular purpose’. 
  “(d) An ‘express ademption’ occurs where a 
will-maker executes a will containing a gift (to 
be effected when, on the death of the will-
maker, the will becomes operative) and 
subsequently makes an inter vivos gift with the 
express intention (known to the donee at 
the time of acceptance of the inter vivos gift) 
that the inter vivos gift should adeem the 
testamentary gift pro tanto: MGL, Equity (5th 
ed, 2015), paragraph [33-045]; Nagle v 
Corrigan [1948] NSWStRp 4; (1948) 48 SR 
(NSW) 252 at 255, citing In re Shields; 
Corbould-Ellis v Dales [1912] 1 Ch 591.”  
  Another class would be gift of an 
incapacitated donor. 
  The first of the above four types did not 
depend on intention: Re Morton [1963] VicRp 
8; [1963] VR 40 at 43-44 (Pape J). 
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  Further in [41], “A basic characteristic of a 
specific testamentary disposition is that it fails 
by ademption if the subject matter of the 
disposition cannot be found amongst estate 
assets at the time of the will-maker’s death: 
Certoma, The Law of Succession in New South 
Wales (4th ed, 2010) , paragraph [11.170]. An 
ademption will not occur in exceptional cases 
where, for example, disposal of property is 
attended by fraud or a want of authority: 
Johnston v MacLarn [2001] NSWSC 932 at 
[22]-[24],” Lindsay J said. 
  “Principles governing an ademption arising 
out of the management of the estate of an 
incapable person may require separate 
treatment, including reference to legislation 
governing management of the estate. Where a 
will is made by a person with testamentary 
capacity (Banks v Goodfellow (1870) LR 5 QB 
549 at 565) and that person subsequently 
loses dispositive capacity (Gibbons v 
Wright [1954] HCA 17; (1954) 91 CLR 423 at 
437-438), a subsequent disposition of property 
by a person authorised (by an enduring power 
of attorney or by an appointment as a 
protected estate manager) to deal with his 
property inter vivos can effect an ademption 
(Meagher Gummow and Lehane, Equity (5th 
ed 2015), paragraph [33-030]; In re Cameron, 
deceased [1999] Ch 386 at 405-406 and 
420H), subject to the operation of applicable 
legislation: RL and NSW Trustee and 
Guardian [2012] NSWCA 39; (2012) 84 
NSWLR 263, citing NSW Trustee and 
Guardian Act 2009 (NSW), ss 82-83 and other 
provisions; Powers Of Attorney Act 2003 
NSW, ss 22-23; Re Gibson [2014] 1 Qd R 553 
at 558-560; … ,” his Honour in [43]. 
  To equitable principles governing an 
intentional ademption, Lindsay J quoted 
Murray CJ from In re Everett; Executor 
Trustee and Agency Company of South 
Australia Limited v Everett [1917] SALawRp 3; 
[1917] SALR 52 at 65-66: intention to adeem 
presumed only when parent donates similarly 
to will gift, or when will legacy to purpose 
matched by inter vivos gift. 
  “Contrary to submissions made on behalf of 
the defendant, the current proceedings do not 
give rise to any presumption of an intention to 
adeem. They do not fall into either of the two 
classes identified by Murray CJ in In re 
Everett. They involve a species of ‘express 
ademption’, in which an intention to adeem 
must be proved and the donee must have 

knowledge of the donor’s intention at 
the time of acceptance of the inter vivos gift 
said to effect an ademption,” Lindsay J said 
[48]. 
   His Honour described aspects of the will and 
the unsigned draft settlement. 
  “Although the deceased declares in his will 
that ‘my partner [the plaintiff] is the 
beneficiary of my super’, superannuation 
benefits payable on the death of the deceased 
do not form part of the deceased’s 
estate,” [105]. 
   “I am not satisfied that the deceased ever 
intended the purchase of the Mona Vale 
property as a joint investment (and ancillary 
transactions) to operate as a legal impediment 
to any entitlement the plaintiff might 
prospectively have to gifts made in his will. It 
was always open to him to revoke or alter his 
will by execution of a testamentary instrument, 
either in the form of a formal will or by means 
of an informal will; this he did not do. It was 
always open to him to seek a formal settlement 
of the respective property entitlements of the 
plaintiff and himself via a ‘financial agreement’ 
governed by the Family Law Act 1975 (Cth); 
this also he did not do. Instead, he embraced a 
joint investment with the plaintiff through the 
parties’ ongoing superannuation fund,” 
Lindsay J said. 
  Negated separate question, declared will gifts 
not adeemed, costs for submissions. 
  P, XD: Ms Patricia Lowson, Mr Indraveer 
Chatterjee ins Smallwoods. D, XC: M Smith ins 
Burridge & Legg. 

Murray CJ - click to biography 
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Status of step child may 
endure parent’s death 
Trembath v Trembath [2017] VSC 369. 
Lansdowne AsJ. 23.6.17. 
  Her Honour rejected the estate’s motion for 
summary dismissal of the family provision 
claim of the 58yo plaintiff, whose father was 
married to the testatrix but died before her. 
  “The defendant contends that the plaintiff has 
no real prospect of success in establishing that 
he was Olga’s stepchild at the date of her 
death, because his father, Edmund Trembath 
had predeceased her. The defendant submits 
that at law Edmund’s death ended the 
relationship of stepchild/stepparent between 
the plaintiff and Olga. By summons filed 9 
June 2016 the defendant seeks that there be 
summary judgment for the defendant on that 
basis,” Lansdowne AsJ said [7]. Her Honour 
noted Bail v Scott-Mackenzie [2016] VSC 563 
(20.9.16), per Derham AsJ, appeal dismissed, 
Scott-Mackenzie [2017] VSCA 108 (10.5.17). 
  “The plaintiff and one of his full brothers, 
David, have also made application for further 
provision from the estate of their father, 
Edmund. The defendant in this case is also the 
executor of Edmund’s estate, and so is also the 
defendant to those other proceedings. All three 
proceedings are to be heard together,” [19]. 
  To summary dismissal, her Honour noted 
Civil Procedure Act 2010 (Vic) ss 62 
[Defendant may apply for summary judgment 
in proceeding] and 63 [Summary judgment if 
no real prospect of success], and thereto 
Lysaght Building Solutions Pty Ltd v Blanalko 
Pty Ltd [2013] VSCA 158: real not fanciful 
chance of success. Her Honour noted 
Administration and Probate Act 1958 (Vic) s 
90 [Definitions] amended in 2014 to step 
children. Her Honour considered Re Burt 
[1988] 1 Qd R 23, per Andrews CJ: status of 
setp child depended on continuity of marriage 
and ceased with termination of marriage 
through divorce or death, and other cases 
antecedent 1997 amendment of the Succession 
Act 1981 (Qld) s 40A [Meaning of stepchild]. 
  “In Re John [1999] QCA 444; [2000] 2 Qd R 
322, the Court of Appeal considered the 1997 
amendments and held that they were 
prospective only. The Court also rejected the 
applicant’s alternative argument that Re Burt, 
and so Re Marstella [1989] 1 Qd R 638 and Re 
Monckton [1995] QCA 321; [1996] 2 Qd R 174 
were wrongly decided, because the view 

expressed by Deane J in R v Cook and ors: ex p 
C & anor [1985] HCA 47; 156 CLR 249 (that 
the condition of being a stepchild survives the 
death of the natural parent) was correct and 
the judgment of McPherson J in Re Burt failed 
to acknowledge that this was taken into 
account,” Lansdowne AsJ said [40], then 
noting Tasmanian authorities following 
Queensland decisions, Basterfield v Gay 
[1994] TASSC 120; 3 Tas R 293, Connors & ors 
v Tasmanian Trustees Ltd [1996] TASSC 126; 
6 Tas R 267. 
  “The question as to whether or not at 
common law the condition of being a stepchild 
ends on the termination of the marriage that 
created it, and, if so, whether or not anything 
turns on whether the marriage ends by death 
as opposed to divorce, has not been directly 
at issue in any High Court or Victorian 
authority in relation to family provision located 
either by the parties, or by my research,” her 
Honour said [43], then traversing other case 
considerations, including step child was not 
defined in the Victorian statute. 
  “The third reason why I do not consider that 
Re Burt requires summary judgment for the 
defendant in this case is that in that case there 
were no children of the marriage between the 
applicants’ natural parent and the deceased 
and so no half siblings of the applicants. In this 
case, by contrast, the plaintiff and defendant, 
who is the child of Edmund’s second marriage, 
are half siblings. Re Burt and Deane J in Cook 
recognise that at common law the 
relationship of affinity may continue 
notwithstanding the termination of the 
marriage that gives rise to it if there was a child 
born of that marriage because of the 
relationship of consanguinity between that 
child and the stepchild. Indeed, whether or not 
the relationship would end in this situation 
was left open in Re Burt,” [64]. 
  “The only case drawn to my attention in 
which a court has subsequently held that the 
existence of a half sibling cannot extend the 
stepchild/stepparent relationship is Re Danes 
[1989] 2 Qd R 236 discussed earlier. In that 
case, however, the natural parent and putative 
stepparent had also divorced, and that was 
held to be the principal disqualifying 
factor,” [65]. 
  Refused summary judgment, orders for 
minutes, including costs. 
  P: Mr S Pitt ins Maurice Blackburn. D: Mr R 
Phillips ins Pearce Webster Dugdales.  
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Step daughter obtains 
further $100,000 
Re Williams; Smith v Thwaites [2017] 
VSC 365. McMillan J. 23.6.17. 
  Family provision of an additional $100,000 
and costs to an adult step daughter from a 
modest estate of about $1.4m. 
  The deceased had left the plaintiff a quarter 
share of residue $38,756, the balance to three 
children. There were two other step children. 
  “On the plaintiff’s limited financial evidence, 
it is difficult to assess the amount that is 
adequate to provide for her proper 
maintenance and support. It is not a one 
quarter share of the estate. That claim is based 
on equality between the deceased’s three 
children and herself, not on her financial need. 
Provision in that amount is not justified on the 
evidence, particularly the financial evidence. It 
would also disregard the long standing 
testamentary intentions of the deceased as to 
the disposition of her Mount Waverley 
property to her children,” McMillan J said 
[68]. 
  “In my view, the plaintiff’s provision from the 
estate should be increased by a pecuniary 
legacy of $100,000. This amount, together 
with her one quarter share of the residue of the 
estate, will provide her with $138,756 and is 
adequate provision for her proper maintenance 
and support.  
  “The amount of provision for the plaintiff is 
intended to be her net provision, clear of her 
costs or the estate’s costs of the proceeding,” 
her Honour said [69]. 
  P: Mr S Newton ins McCarthy Partners. D: Mr 
S Marantelli ins Meerkin & Apel. 

Brother’s objections to 
commission dismissed 
Re Mountney [2017] VSC 364. Derham 
AsJ. 23.6.17. 
  The Associate Justice allowed the daughter 
executrix commission 2% on $2.1m capital, 
rounded to $40,000, after reference to 
Administration and Probate Act 1958 (Vic) s 65 
[Executors’ etc. commission] and costs 
indemnity from the estate, ordering her 
beneficiary brother who had raised many 
objections, none successfully, to pay his own 
costs. 
  The estate was their father’s, and included 
proceeds of their mother’s, such principally 
residential real estate of two adjoining lots at 
Bentleigh in south-east Melbourne. 
  Derham AsJ canvassed incidents of acrimony 
between the four capable adult children 
beneficiaries, and the family provision suit 
brought on behalf of their incapacitated other 
brother. 
  His Honour referred to s 65 and Nissen v 
Grunden (1912) 14 CLR 297 at 304 per 
Griffiths CJ: Australian law provided for 
commission whereas England did not, then 
quoted Le Miere J in Peter Henry Atkins (as 
Executor of the Estate of Robert Charles 
Godfrey) v Godfrey & Ors [2006] WASC 83, 
[17], including: 
  [Le Miere J] “… in contemporary times the 
payment of executors’ remuneration is 
conducive to the good administration of 
estates. An executor is more likely to be able to 
devote the time and resources to the proper 
administration of an estate if he or she is 
remunerated for doing so”. 
  Derham AsJ: “An executor’s ‘troubles’ 
concern work involved in administering the 
estate and ‘pains’ refers to the responsibility, 
anxiety and worry associated with the 
task,” [42], citing In the estate of Stone 
(deceased), Patterson v Halliday [2003] VSC 
298 at [30]; Re Buckingham [2016] VSC 757, 
[54]. 
  “The general principle is that unless an 
objector establishes otherwise, an 
administration will be presumed to be on 
proper lines and the executor will be granted 
commission. If the Court is satisfied that there 
has been no impropriety or maladministration, 
then in a proper case, as a matter of statutory 
construction, s 65 of the Act grants the Court 
an unfettered discretion to allow such 

Molesworth J - click to biography 
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remuneration as is fair, just and reasonable in 
all of the circumstances of the case. Like all 
discretions, it must be exercised judicially, that 
is, not by reference to irrelevant or extraneous 
considerations, but upon facts connected with 
or leading up to the matter at hand,” [43], 
citing Eric Vance, The Law and Practice in 
Victoria &c to Executors Commission 1969, 
approved in In Re White; Tweedie v Attorney 
General [2003] VSC 433; (2003) 7 VR 219, 
Kellam J; and Re Buckingham (above) per 
McMillan J.   
  “The Court may refuse commission where 
there has been some misconduct in the 
execution of the executor’s duties, particularly 
where the misconduct is serious or amounts to 
fraud. If the misconduct amounts to an honest 
or inadvertent breach of duty, commission 
may still be allowed. Commission may be 
reduced or, in serious cases, refused where 
there has been negligence in the carrying out of 
the executor’s duties,” Derham AsJ said [44], 
relying on In Re White (above). 
  Derham AsJ exposed [48] commission 
adjudication incidents, including “… (a) the 
work and judgments involved in realising 
assets and earning income; (b) the extent of 
administrative activities, the responsibility 
generally; (c) the amount of work done not 
reflected in financial terms; (d) how long the 
estate was administered, the size of the estate 
and its capacity to pay; (e) the work of a non-
professional character not undertaken by the 
executor and performed by professionals; and 
(f) the executor’s pains and troubles relative to 
the result”. 
  “Other factors that may be taken into 
account are whether there has been any 
litigation and whether there is conflict in 
relation to the distribution of the assets of the 
estate: Hawkins v Barkley-Brown [2010] 
NSWSC 48, [53] (Slattery J). It is also relevant 
that the executors have been involved in 
supervising professionals engaged by them for 
the purposes of the administration of the 
estate: Hawkins [53],” his Honour said [49]. 
  “An allowance of executor’s commission is 
customarily expressed in the form of a 
percentage of income collections, capital 
realisations or the value of assets. 
Notwithstanding that the Act allows 
commission by way of a percentage up to 5% 
(of corpus and/or income), commission on 
corpus tends to range as high as 3.5% which 
is generally considered to be the top end of the 

scale: see Szmulewicz v Recht [2010] VSC 447, 
[18] (Mukhtar AsJ). In an appropriate case, the 
jurisdiction extends to allowing remuneration 
as a lump sum unrelated to a percentage 
calculation: Phillips, Re Estate of Joel [2007] 
NSWSC 639, [14], [18] (Windeyer J). The 
quantum of remuneration that may be allowed 
is determined having regard to the particular 
circumstances of each case, by reference to a 
standard governed by what is just and 
reasonable for an executor’s pains and 
trouble in administration of an estate. Where a 
commission is allowed by way of a percentage 
of, for example, the value of the assets, it is not 
applied without reference to the 
reasonableness or otherwise of the total 
amount of remuneration allowed in the 
particular case: Watters, Re Estate of Dibbs 
[2006] NSWSC 1277,[16] (Windeyer J),” the 
Associate Justice said [50]. 
  “The scale of remuneration derived from the 
case of In re Barr Smith [1920] SALawRp 36; 
[1920] SALR 380 is out-dated and lacks 
relevance: Richards v Richards [2015] VSC 
335, [35] (McMillan J). The proper 
approach is to form an overall assessment of 
what is just and reasonable remuneration 
rather than apply the Barr Smith scale: Peter 
Henry Atkins (above) [89], Richards [20]-
[39],” Derham AsJ said [51].  His Honour then 
serially dismissed the brother’s objections.  
  If there was conflict as administrator of her 
incapacitated brother’s estate and the 
executorship, “…there is no breach of trust or 
breach of fiduciary duty because Lorraine 
commenced the process of resigning her 
position as administrator of Rodney’s estate 
immediately after she instructed her solicitors 
to make application for a grant of probate. The 
fact that the process of resigning as 
administrator did not come to completion until 
July 2014, after the grant of probate is not 
evidence of any wrong doing on her part,” in 
[63]. 
  Delay to probate while considering whether to 
renounce in favour of her unresponsive 
brothers did not cause any loss to the estate, 
indeed its assets accreted value [66]. 
  There was no ground to 0bject to allowance 
for pains and troubles.  
  “Lorraine has performed her duties as 
executor and has done so in circumstances of 
significant acrimony  and family 
dysfunction. Clearly, for whatever reason, she 
was not welcomed by her siblings as the 
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executor. This increased the work she had to 
do to satisfy them that all was done properly 
and introduced a further layer of anxiety and 
worry in her job and exacerbated the pains 
ordinarily arising in the administration of the 
estate,”Derham AsJ said [71]. 
  His Honour rejected complaint of delay of the 
executrix selecting solicitors, other than those 
appointed to administer the estate, to defend 
the family provision suit. “In my view, Lorraine 
should not be prejudiced in her claim for 
commission for adopting a careful approach 
to the selection of solicitors,” in [79]. 
  The objector asserted double commission in 
State Trustees’ commission of 5.5% on the 
mother’s estate. “The commission paid State 
Trustees is a statutory entitlement. It enables 
State Trustees to provide the service that it 
does for estates of all sizes, some of which are 
quite small. It does not necessarily reflect the 
work done or the responsibility undertaken. 
The fact that an award of commission to 
Lorraine will have the effect of depleting the 
funds in Samuel’s estate is a consequence of 
the appointment of State Trustees by Mary’s 
Will and the effect of that Will. I see no reason 
why Lorraine should be prejudiced by the 
choice made by her mother,” Derham AsJ said 
[81].  
  In [86], allowed commission at 2% on the 
capital rounded down to $40,000, and “I 
should add that there is no indication that the 
income of the estate, as distinct from the 
capital, was enhanced by the work performed 
by Lorraine. I will not therefore allow 
commission on the income received by the 
estate,” his Honour said. 
  To costs, “In general, an executor’s costs of 
applying to be allowed commission should be 
treated as part of the costs of administration of 
the estate. The objector’s costs are another 
matter altogether. Where there is merit in 
the opposition raised by an objector, it is 
appropriate that their costs be paid out of the 
estate, at least where the Court awards some 
commission. Where the application for 
commission is wholly unsuccessful due to an 
objector’s grounds being successful, the 
executor may be ordered to pay the costs of the 
estate and the objector personally,” [88]. 
  Foreshadowed order executrix’s costs from 
estate on indemnity basis, objector to bear his 
own, but leave to apply. 
   P (executrix): Mr M Ravech ins Rotman & 
Morris. D: Mr S Marantelli ins John M Davine. 

Big brother’s care fails 
eligibility test  
Page v Page [2017] NSWCA 141. Basten, 
Leeming JJA, Sackville AJA agreeing 
separately. 22.6.17. 
  The Justices, each separately, dismissed with 
costs this appeal against Hallen J – [2016] 
NSWSC 1218, 6.9.16 - holding the appellant 
not eligible to bring provision claim against his 
brother’s estate. 
  Basten JA in [10] “The judge characterised 
the situation as not one ‘where the deceased 
could be regarded as having been in loco 
parentis’. 
  “This last phrase is important; the obligation 
to provide for a child, including from one’s 
estate, may be described as primarily a 
parental obligation. Unless another person 
takes over those social, moral and legal 
obligations, there is no relevant relationship of 
dependency which would require provision 
from the estate of the carer. Thus, it would not 
be in accordance with social mores to expect a 
live-in nanny to carry a burden of providing for 
the children for whom he (or probably she) 
cared, whilst the parents (or at least one of 
them) were (or was) alive and responsible for 
the arrangements. The fact that there may be a 
commercial arrangement between the parents 
and the nanny would not prevent there being a 
relationship of dependency (in the broad sense 
of the term) as between the nanny and the 
young children. However, that kind of 
dependency does not qualify for the 
purposes of the definition of an eligible person 
because it carries with it no ongoing obligation 
to provide for the proper maintenance, 
education or advancement in life of the child or 
children,” his Honour said [11]. 
  “The same reasoning applies in relation to 
siblings. The fact that the eldest sibling (or 
sometimes the eldest female sibling) is given a 
level of responsibility for younger brothers 
and sisters does not create an obligation 
to continue to provide for their proper 
maintenance, education or advancement in 
life, at least where there is a parent or parents 
who maintain responsibility for the children 
and in fact provide for them. That kind of 
dependency is not the kind of dependency 
recognised by the definition of eligible persons, 
nor does the nature of the relationship change 
because it can be said that the children are 
partly dependent upon the eldest sibling,” [12]. 
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  In [22] “Such litigation requires no 
encouragement from an unnecessarily loose 
approach to eligibility”. 
   Sackville AJA detailed claim circumstances, 
notional estate reckoned at $1.3m. 
  “The appellant’s costs and disbursements to 
the completion of the three day hearing were 
estimated to be $115,696, excluding any uplift 
fee payable to his solicitors. The executrix’s 
legal costs and disbursements were estimated 
on an indemnity basis to be $230,536, a figure 
described by the primary Judge as ‘eye 
watering’,” Sackville AJA said [70]. 
  The appellant had disclosed net assets 
$200,000 and gross weekly income $1,140 of 
pensions from DVA, of Army service 1981-84, 
NSW Fire Brigade (1990-2007, retired total 
and permanent incapacity), Centrelink and 
property rents. 
  A feature of the facts was that the appellant 
had been victim of serious sexual assaults as a 
7yo boy in early 1969 through early 1974, the 
perpetrator convicted and sentenced in 2000.  
  Other sexual misbehaviour perpetrated 
against the appellant by the deceased was 
subject of varying evidence from the appellant. 
  “The primary Judge referred to a judgment of 
the Victorian Court of Appeal observing that a 
family provision claim does not create an 
alternative means of obtaining compensation 
or damages for a wrong done to a person by a 
testator, but that the testator’s conduct may 
explain why the claimant has a particular need: 
Jones v Smith [2016] VSCA 178 at [40] 
(Ferguson JA, Whelan and Kaye JJA 
agreeing),” Sackville AJA observed in [76]. 
  Later, “The primary Judge rejected the 
appellant’s evidence that he looked to the 
deceased for advice and guidance. On the 
contrary, the appellant had truthfully told a 
psychiatrist, Dr Jungfer, that he was ‘never 
close to’ the deceased,” [84]. 
  “It followed that the appellant was not an 
‘eligible person’ within s 57(1)(e) of the 
Succession Act 2006 (NSW) and that the 
proceedings had to be dismissed,” [85]. 
  In [124], “The stark inconsistency between 
the appellant’s sworn evidence at the criminal 
trial and his claims in the present case create 
very serious doubts about whether these claims 
could be accepted.”  
  Appeal dismissed with costs. 
  A: I Coleman SC, L Clarke ins Turner 
Freeman. R: R Wilson SC,  Bolster ins Frank 
Legal.  

Estate 32 years without 
administration  
Henry & Anor v Henry [2017] VSC 378. 
McMillan J. 22.6.17. 
   McMillan J appointed the plaintiffs trustees 
of the estate of the late Mrs Edna Henry, who 
died intestate in March 1985, her eldest son 
John Henry granted administration in October 
that year and then going onto the title of the 
estate’s principal asset, a residence in South 
Melbourne, now of value about $1.1m. The 
administration then stalled. 
  The lady was survived by four other children, 
and the children of her predeceased daughter. 
  Mr John Henry died early 2008, the realty yet 
in his name, his will appointing the second 
plaintiff and the defendant executors, and 
bequeathing all to his son, the first plaintiff, 
that estate yet entitled to one-sixth of the 
South Melbourne property.  
  The defendant, Brian Henry, was another son 
of Mrs Henry, and the residence had been 
occupied by another brother, Philip, from 
before their mother’s death. 
  “Since the death of John Henry in 2008, there 
has been no person with any legal authority to 
act on behalf of the deceased’s estate, with the 
defendant exercising de facto control of the 
property. The rest of the family, other than the 
plaintiffs, appear content to allow him to act 
informally as the trustee of the deceased’s 
estate,” McMillan J recorded in [9]. 
  In [18], “The first plaintiff has never 
consented to the realisation of his entitlement 
being postponed indefinitely until the death of 
Philip Henry or the defendant. There is no 
document in writing signed by the relevant 
persons with an interest in the property, as 
required by either s 126 [Certain agreements to 
be in writing] of the Instruments Act 1958 or 
by s 53 [Instruments required to be in writing] 
of the Property Law Act 1958. The defendant 
acknowledged there was no such document in 
existence concerning the family arrangement. 
The evidence also established that the family 
arrangement was not supported by valuable 
consideration by the family members who 
resided in the property, such as the payment of 
rent,” McMillan J said. 
  “The first plaintiff and all of the other next of 
kin have a legal entitlement to a share in the 
property and they remain at liberty to 
terminate any informal family arrangement. 
Any rights conferred on Philip Henry or other 
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family members during their lives are no more 
than tenancies at will. As the first plaintiff, 
being one of the persons absolutely entitled to 
a share in the property, wishes for his share in 
the property to be realised, the trustees are 
required to terminate that remaining tenancy 
at will and execute the trust,” [19]. 
  “Having regard to the defendant’s 
intransigence over the years concerning the 
finalisation of the estate of the deceased, the 
Court was not satisfied that he would realise 
the estate in a timely manner. Accordingly, the 
Court made orders that the plaintiffs should be 
appointed as trustees of the estate of the 
deceased,” [20]. 
  To costs, “The second plaintiff and the 
defendant, as executors of the estate of John 
Henry, had it within their power together to 
transmit title to the property from his name to 
themselves, and then to complete the 
distribution of the estate of the deceased, 
either by transferring the property to the 
relevant next of kin, and their representatives, 
or by selling the property and distributing the 
proceeds of sale. The defendant has always 
declined to join with the second plaintiff in 
completing these actions as part of his duties 
as one of the executors of the estate of John 
Henry,” [26]. 
  “Before the proceeding was issued, the 
defendant received advice there was no 
legal basis for him to refuse to co-operate in 
enabling the first plaintiff to realise his interest 
in the property. Despite this, the defendant has 
persisted in rejecting requests by the plaintiffs 
to transfer the property to trustees who will 
realise the property and distribute the net 
proceeds of sale to those entitled to have the 
asset distributed to them,” [27]. 
   “By his conduct, the defendant has 
demonstrated a want of prudence, care and 
diligence and for those reasons, he should not 
be entitled to an indemnity for his costs of this 
proceeding, either in respect of the plaintiffs’ 
costs or his own costs,”  in [28]. 
  Appointed plaintiffs trustees of Mrs Henry 
pursuant to Trustee Act 1958 (Vic) s 48(1), 
realty vested pursuant to Trustee Act s 51(2)
(a), liberty to apply with respect to sale of the 
property, defendant to pay the costs on the 
standard basis without right of indemnity, 
defendant to pay his own costs without 
indemnity. 
  P1,2: Mr R Boaden ins Aitken Partners. D: Mr 
G Baker ins Woodhams O’Keefe & Co. 

Step grand children in 
‘my grand children’ 
Re Staughton; Grant v McMillan [2017] 
VSC 359. McMillan J. 22.6.17. 
   Whether two step children of an adopted son 
of the deceased and her late husband were 
within the aegis of will provision for “my 
grandchildren”, the question brought by 
Supreme Court (General Civil Procedure) 
Rules 2015 (Vic) r 54.02 [Relief without 
general administration], and affirmed by 
McMillan J. 
  Mrs Staughton passed away 18.8.14, her 
husband 14.9.14. They had two children, a 
daughter, with four children, here the plaintiffs 
appearing by their parents, and had adopted 
their son, the second defendant, when he was 
nine months old, now married with two step 
children, whom he represented on the record. 
  The first defendant, an accountant and friend, 
was executor of the two estates, of gross value 
about $3.4m, partially distributed. 
  “In 1992, the deceased’s mother, Jeanette 
Robley, died. It is common ground that Mrs 
Robley adopted the deceased. Mrs Robley was 
a beneficiary under a testamentary trust set up 
by her father, wherein his wife and children, 
including any adopted child, whether legally 
adopted or not, had a life interest in the 
income of part of the testamentary trust, and a 
power of appointment in relation to the capital 
upon his or her death. The will of Mrs Robley 
was drafted by the same law firm that drafted 
the wills. It left certain property to the 
deceased, who was described as ‘my adopted 
daughter Janice’, and the second defendant, 
who was described as ‘my adopted 
grandson ...’. The residue was then held on 
trust for each of Ms Grant and the second 
defendant in equal shares. Income was to be 
paid to Ms Grant and the second defendant, 
with capital payments at the ages of twenty 
five, thirty and thirty five years,” McMillan J 
noted [15]. 
  Her Honour recorded evidence of  
relationships between the deceased and their 
children and their offspring.  
  Whereas Mrs Robley’s will referred to the 
second defendant as her adopted grandson, 
Mrs Staughton’s will merely described 
grandchildren.  
  To will construction, McMillan J noted Fell v 
Fell (1922) 31 CLR 268, 273-4, Isaacs J: whole 
instrument purview to elicit intention. 
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  “As discussed by Lord Romer in Perrin v 
Morgan [1943] AC 399, 420, [1943] UKHL 3, 
the court may sit in the testator’s ‘armchair’ in 
order to understand the language used in the 
will. In the same case, Lord Atkin also noted 
that ‘no will can be analysed in vacuo’. 
Significantly, however, the court cannot ‘make 
a fresh will for the testator merely because it 
strongly suspects that the testator did not 
mean what was plainly said’,” McMillan J said 
in [37]. 
  “Despite this capacity to consider the 
circumstances surrounding the testator, the 
common law developed a reticence toward 
receiving direct evidence of a testator’s 
intention: In re Smith [1939] VicLawRp 33; 
[1939] VLR 213, 218 (O’Bryan AJ). Ordinarily, 
a testator’s declarations as to his or her 
intention or the meaning of words used in the 
will are inadmissible. An exception exists in 
this regard, however, where an equivocation 
arises in the language of the will. An 
equivocation is a term that, upon application to 
external objects, is found to fit two or more of 
them equally. Where evidence of the 
circumstances surrounding the testator 
has failed to resolve the issue and an 
equivocation is evident, the court may look to 
any evidence of what the testator’s intention 
really was,” her Honour said [38]. 
   McMillan J [39] quoted Herring CJ from In 
re Cullen [1946] VicLawRp 10; [1946] VLR 47, 
48–9, the Chief Justice therein quoting 
Wigram’s Extrinsic Evidence (5th ed): meaning 
of otherwise equivocal will expression need not 
be accurate or perfect but sufficient to the 
mind of the judge. 
  Her Honour also quoted [40] O’Bryan AJ 
from In re Smith (above) quoting Wigmore on 
Evidence (2nd ed, Vol 5, p 409-410) “… there 
can be no competition with the words of the 
document by declarations which merely 
expand and make more specific those words”. 
  Further, McMillan J detailed Wills Act 1958 
(Vic) s 22A [Provisions as to the construction 
of wills] considered in Stone v Bayliss (unrep 
VSC Full Court 14.8.1986); Morgan v Moore 
[2000] VSC 94, [32] (Warren J), including “… 
direct evidence of the testator's dispositive 
intention remains inadmissible except insofar 
as it is presently admissible under the common 
law”, where similarly ambiguity of “my 
grandchildren”, evidence admitted of 
instructions to the solicitor and of the 
relationship of the testator with the 

grandchildren, the now Chief Justice holding 
the testatrix intended only grandchildren of 
her second marriage. 
  McMillan J noted the plaintiffs and executor 
contended there was no equivocation, and the 
plaintiffs’ objections to evidence advanced by 
the second defendant. 
  “The second defendant submits that the 
phrase ‘my grandchildren’ is ambiguous on the 
basis of both what is described as a 
‘contemporary approach’ to interpretation and 
in light of the surrounding circumstances,” in 
[52], citing Harris v Ashdown (1985) 3 
NSWLR 193, 199–200, Kirby P, McHugh JA 
agreeing that “child” in the will embraced child 
later adopted by the testator’s daughter, 
Priestley JA dissent. 
  “According to Theobald on Wills (18th ed, 
Sweet & Maxwell, 2016) [12-014] however, if 
the wording of the will and the armchair 
principle show that the testator intended, for 
example, ‘nephew’ in the phrase ‘my nephew 
Arthur’ to mean an ex-nuptial nephew as well 
as a legitimate nephew, then an equivocation 
exists,” McMillan J noted in [57], and further 
authorities, including Re Fleming [1963] VicRp 
3; [1963] VR 17, 20 (Dean J): equivocation in 
son when daughter necessarily meant step 
daughter; Day v Perpetual Trustee Co Ltd 
[1999] NSWSC 149, [16] (Young J): 
equivocation in grandchild; Parry v Haisma 
[2012] NSWSC 290 (White J): nieces and 
nephews without equivocation. 
  “While I am inclined to prefer the approach of 
Young J in the case of Day v Perpetual Trustee 
Co Ltd, it is unnecessary to finally decide the 
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matter as I have formed a view on the intended 
meaning of ‘my grandchildren’ as expressed in 
the wills without recourse to the evidence 
objected to by the plaintiffs,” [62]. 
   Her Honour traversed the parties’ 
submissions, and authorities, including Re 
Estate of Wright [2016] NSWSC 1779, [28] 
(Kunc J); Re Estate of Nies [2014] SASC 93 
(Gray J); Re Estate of Warren [2001] NSWSC 
104, [6]-[7] (Davies AJ); Elder v McComish 
[2005] WASC 119 (Sanderson M); Warton v 
Yeo [2015] NSWCA 115; et al. 
  In [97] “In my view, however, particularly 
w h e r e  t h e  c l a s s  o f  p o t e n t i a l 
beneficiaries is open and dependent upon 
familial relationships, evidence of such 
relationships after the execution of the will 
remains relevant and admissible: Harris v 
Ashdown 205; Re Estate of Warren [7]. Of 
further significance in this proceeding is 
evidence that the deceased turned her mind to 
her will in 2013. While I accept that the weight 
afforded to any evidence of relationships 
subsequent to the execution of wills may be 
lessened, I consider that is not enough to 
distinguish the authorities discussed. I also 
agree with the second defendant’s submission 
that Harris v Ashdown supports the 
proposition that the testator does not have to 
have a relationship with the potential 
beneficiary at the time that the will is 
executed,” McMillan J said. 
   “It is apparent that the evidence in this 
proceeding is perhaps not as strong as that in 
cases such as Re Estate of Wright and Re 
Moyle [1920] ArgusLawRp 27; [1920] VLR 
147. However, I am satisfied that, on balance, it 
is enough to support the conclusion that the 
phrase ‘my grandchildren’ in cl 6(c) of the 
deceased’s last will and cl 4(c) of Mr 
Staughton’s last will includes Jordan and 
Matthew as step-children of the second 
defendant. This conclusion is based upon the 
evidence of the relationship between the 
deceased and Mr Staughton, and Jordan and 
Matthew, including the language used by Mr 
Staughton that ‘there is no difference between 
the grandchildren’, and the relationship 
between the second defendant, as the son of 
the deceased and Mr Staughton, and Jordan 
and Matthew,” [98]. Costs for submissions. 
  P: Mr P Pascoe ins Trumble Szanto Lawyers. 
1D: Mr R Phillips ins Boothby & Boothby. 2D: 
Ms C McOmish ins Sally Nicolazzo & 
Associates. 

Discovery unavailable 
for financial fishing 
Viljoen v Hayes [2017] NSWSC 801. 
Parker J. 21.6.17. 
  Sister beneficiary v brother de facto executor 
of their late father’s estate, Parker J declining 
the plaintiff’s application for production of 
bank statements going to the sale of one of 
several rural properties of the deceased while 
under the agreed guardianship of the 
defendant. 
  The plaintiff firstly relied on Uniform Civil 
Procedure Rules 2005 (NSW) r 54.3 [Relief 
without general administration], secondly r 5.3 
[Discovery of documents from prospective 
defendant]. 
  “The power under UCPR r 54.3(3) is wide. But 
i t  i s  confined to the proper 
administration of the trust or estate in 
question: Gonzales v Claridades [2003] 
NSWCA 227; (2003) 58 NSWLR 211 at 217-8. 
The plaintiff must therefore show that the 
production of the documents in question is an 
appropriate step to take in the interests of the 
proper administration of the estate,” Parker J 
said [16].    
  “The plaintiff was the beneficiary of a half 
share of [the property] Anglie under the will. 
But the sale of the property has resulted in 
that gift being adeemed. The plaintiff now 
accepts that this is so. The defendant is the sole 
residuary beneficiary and, in the events which 
have happened, is therefore the sole 
beneficiary of the estate. The plaintiff has no 
interest in the estate,” [17]. 
  Then “The plaintiff suggested that the 
documents might demonstrate the existence of 
notional estate upon which she could make a 
claim for family provision under the 
Succession Act 2006 (NSW), Ch 3. But this 
underlines the problem. Such a claim would 
involve disturbing the distribution of assets 
made under the will. To act in aid of that claim 
would be to act contrary to the interests 
of the estate as they currently are. If the 
plaintiff were to obtain an order for family 
provision in her favour, she would at that point 
have an interest in the estate sufficient to 
justify the orders sought. But I do not think the 
Court’s power under UCPR r 54.3(3) could be 
exercised in her favour in anticipation of her 
achieving that order, and still less for the 
purpose of helping her attempting to achieve it. 
The plaintiff’s proper remedy, if any, must be 
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derived from discovery in aid of the family 
provision claim,” [19]. 
  Of the Court’s inherent jurisdiction, 
undisputed may require production of trust 
documents: Hartigan Nominees Pty Ltd v 
Rydge (1992) 29 NSWLR 405 at 431. 
  But, “Any residual inherent power is likewise 
confined to the proper administration of the 
trust or estate in question,” in [21], therefore 
instantly inappropriate as foregoing. 
  To preliminary discovery, his Honour detailed 
the rule, compared the Federal Court’s 
authority, noted St George Bank Ltd v Rabo 
Australia Ltd [2004] FCA 1360, [26] (Hely J), 
et al. 
  There was no dispute the plaintiff’s partner 
had recently sold ACT property for $3.4m, 
encumbered to $1.56m. 
  “Counsel for the plaintiff candidly accepted 
that the application was being made to 
determine whether the estate potentially 
contained assets sufficient to make the 
bringing of a claim financially worthwhile from 
the plaintiff’s point of view. I do not think this 
is a legitimate basis for an application for 
preliminary discovery. For reasons I have 
already given, I think that UCPR r 5.3(1) is 
confined to establishing the existence or 
non-existence of elements of a potential 
claim and does not extend to finding out 
whether the defendant has sufficient assets to 
meet such a claim if made,” Parker J said in 
[52]. 
  In [53], “The critical question is whether, 
having regard to the plaintiff’s financial 
circumstances, she needs provision from the 
estate. The plaintiff has not put evidence of her 
circumstances before the Court, but she must 
know what they are.  
  “I do not see why the Court should assist the 
plaintiff when she has not attempted to prove 
that she needs assistance. The defendant 
accepts that the plaintiff will ultimately be 
entitled to the documents sought by way of 
discovery if she commences proceedings. In 
my opinion, the plaintiff has sufficient 
information to make the decision and she 
should rest content with that,” his Honour 
said. 
  No virtue in granting administration to the 
plaintiff. The defendant had undertaken to 
seek probate. 
  Summons dismissed, costs for submissions. 
  P: M Heath ins BHM Lawyers. D: T 
Catanzariti ins Clark Rideaux Solicitors.  

80% indemnity costs 
Misek v McBride (No. 2) [2017] NSWSC 
796. Slattery J. 20.6.17. 
   By UCPR r 20.26 [Making of offer] the family 
provision plaintiff on 3.3.16 offered resolution 
at $349,000 and party-party costs.  
   Slattery J found for the plaintiff - [2017] 
NSWSC 406, 18.4.17 – with judgment 
$460,000, but held against secret trust and 
power misuse allegations. 
   “But because of the degree of factual overlap, 
no great allowance should be made for 
plaintiff’s lack of success on these two claims,” 
his Honour said, in [35]. 
  Ordered 80% plaintiff’s costs, including the 
costs argument, from the estate, ordinary basis 
to 3 March 2016, thereafter indemnity. 
  P: Mr L Ellison SC ins Keypoint Law, Ms 
Monica Ross-Maranik. D: Ms K Burke ins 
Shaw McDonald, Mr Warwick Hart. 

7% to grandson 
Hancock, Shaun v Parker; Hancock, 
Lisa v Parker [2017] NSWSC 759. Hallen 
J. 20.6.17. 
  Grandson and his mother’s family provisions 
claims from her mother’s estate, net value 
about $865,000, first plaintiff’s ordinary costs 
[27] incl GST on three-day hearing $108,680 
but later said to be capped at $66,420, second 
plaintiff’s $90,750 capped $60,000, estate’s 
indemnity in both $133,000. 
  “The parties seemed to accept, in the event 
that each of Shaun and Lisa is successful, that 
the Court should make an order that each 
receive a lump sum calculated as a percentage 
of the net distributable estate. I have made that 
type of order in other cases: see, for example, 
Thompson v Sgro [2016] NSWSC 1869,” 
Hallen J said [33]. 
  Ordered 7% to grandson by adjustment of his 
uncle’s and aunt’s shares by the will, his 
mother’s third share undisturbed. Costs for 
submissions. 
  P1: Mr A Stevens ins Owen Hodge Lawyers. 
P2: Mr K Tang ins Hancock Alldis & Roskov. 
Estate: Mr K Morrisey ins Turner Freeman. 
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Other intent unproven 
In the matter of the Will and Estate of 
Ada Margaret Dyer, deceased [2017] 
VSC 341. Ierodiaconou AsJ. 16.6.17. 
  Mrs Dyer died in 2010. Her will of 2001 
established a testamentary trust expressedly 
providing for her son, the plaintiff, and his 
daughter, the defendant, as trustees and 
beneficiaries. 
  After his mother’s death, the plaintiff 
conducted the trust as if he were sole trustee. 
He and his wife, the defendant’s mother, fell to 
Family Court dispute, an incident of which was 
the intermingling of marriage and estate 
assets. 
  The plaintiff commenced for rectification of 
the will pursuant to Wills Act 1997 (Vic) s 31 
[Can a will be rectified?], which generally 
limits applications to within six months of 
grant of probate, extensible on necessity, 
except if distributed, here the extension 
unopposed. 
  “Colin says that Margaret’s will does not carry 
out her intentions because she intended that 
he should be the sole primary beneficiary and 
trustee, rather than both he and Hope. Colin 
says that the will should be rectified or revoked 
to correct this. His application is supported by 
Mr Ian Glenister, the solicitor who drafted 
Margaret’s will and who has advised Colin on 
the administration of her estate. Hope opposes 
her father’s applications,” Ierodiaconou AsJ 
said [5]. 
  Her Honour detailed the will and its terms of 
trust providing the plaintiff and defendant as 
primary beneficiaries and contingent trustees. 
  Also noted acceptance of rectification 
principles exposed by Whelan J in Re Estate 
of Prevost [2004] VSC 537, [17]: such 
particularly, (i) Court should be satisfied will 
fails testatrix’s intentions, that is, at the time of 
making the will; (ii) actual intention; (iii) clear 
and convincing proof; (iv) insufficient to aver 
other wish of testatrix; (v) rectification 
unavailable when proofs insufficient to 
testatrix’s contingent wishes, with authorities 
Rawack v Spicer [2002] NSWSC 849 at [26] 
(Campbell J); Re Estate of Dippert [2001] 
NSWSC 167 at [18] (Young J); Trimmer v Lax 
(unrep NSWSC Hodgson J 9.5.97). 
   Ierodiaconou AsJ traversed the plaintiff’s 
proofs aided by notes and depositions of the 
solicitor. In [63] “The notes, emails and 
correspondence in evidence demonstrate a 

deliberative process not yet concluded. It is 
simply implausible that the next step after that 
would be that Margaret execute a will that had 
simply been paraphrased to her. Evidence is 
missing. The end result is that, save for 
Margaret’s intentions expressed in the will, 
and the specific recollections of Mr Glenister 
concerning her instructions, her actual 
intentions are lost to time,” Ierodiaconou AsJ 
said. 
  “Given that there is no clear and convincing 
proof of Margaret’s actual intentions at the 
time of her will being executed, it cannot be 
said that Mr Glenister failed to properly give 
effect to her instructions at the time of the will 
being drafted,” her Honour said [64]. 
  Alternatively, the plaintiff sought revocation. 
  Her Honour quoted Latey J in Re Morris 
(deceased) [1970] 1 All ER 1057, 1066: testator 
is bound only by what the draftsman writes on 
his instructions; and noted the plaintiff’s 
reliance on Mortimer on Probate Law and 
Practice (Sweet & Maxwell, 2nd ed, 1927), 91: 
testator not bound by draughtsman’s error. 
  “Margaret instructed Mr Glenister to draft a 
will containing a testamentary trust and that is 
what he did. Margaret approved the will by 
executing it. I refer to the analysis of evidence 
above. The evidence does not establish that 
there is a clerical error in the will. Nor does it 
establish that Mr Glenister mistook Margaret’s 
instruction when drafting the will. Given that, 
the application for revocation will also be 
dismissed,” Ierodiaconou AsJ said [71]. 
  P: Mr R Wells ins McNab & Starke. D: Mr R 
Boaden ins Freeman Family Law. 
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Fraud claim dismissed 
Re Anderson [2017] VSC 338. McMillan 
J. 16.6.17. 
  Revocation application, McMillan J striking 
out allegation of undue influence, and 
dismissing fraud assertion, but sending 
testamentary incapacity suit for directions. 
    “In order to establish a prima facie case, an 
applicant must provide a sufficient factual 
basis for his or her grounds of objection: Re 
Kouvakas [242]. This is done through the 
provision of particulars with the grounds of 
objection. The function of particulars is to 
provide an opposing side with an 
understanding of an applicant’s case and 
inform the opposing party of the case it has to 
meet. They limit the issues to be tried and 
define the questions for trial with precision 
and avoid surprise at the trial,” [16]. 
  Later, “Fraud that is sufficient to result in the 
invalidation of a testamentary instrument is 
concerned with misleading or deceptive 
conduct. The execution of a will obtained by 
fraud is a fundamentally different concept 
to testamentary undue influence. 
Testamentary undue influence coerces a 
testator whereas fraud misleads her,” 
McMillan J said [31]. 
   “A description of the width of the category of 
conduct that fraud embraces in affecting 
testamentary dispositions was set out by 
Powell J in Ridges v Watson (unrep NSWSC 
1.5.92),” in [32], then: 
  [Powell J] “… the concept of ‘fraud’ in this 
area of the law, although not entirely clear, is ... 
not limited to wilfully false statements, or the 
suppression of material facts, going to the 
execution of the will which is impugned, but 
may extend to statements, or the suppression 
of material facts, which statements were 
wilfully false and were made, or which facts 
were material and were suppressed, for the 
purposes, either, of gaining benefits under the 
will, or of preventing benefits being received by 
the natural objects of the testator’s 
testamentary bounty ...”. 
  P (executor): Mr A J Verspaandonk ins 
McCluskys. Applicants: Mr J Rizzi ins Batten 
Sacks. Non-party (subject of fraud allegation): 
Mr N McOmish ins Armstrong Legal. 

Novel dependency point 
Snodgrass v Estate of McLaren [2017] 
QSC 132. McMeekin J. 12.6.17. 
  Succession Act 1981 (Qld) Pt 4 [Family 
provision] s 40 [Definitions for Pt 4] defines 
dependency “…any person who was being 
wholly or substantially maintained or 
supported (otherwise than for full valuable 
consideration)”. 
  Sitting in Rockhampton, McMeekin J: “The 
facts here raise a novel point. The question is 
whether an applicant is substantially 
supported by a deceased person at the time of 
death within the meaning of s 40 where the 
support is said to be the care provided by the 
deceased to a surviving child, where that care 
enables the applicant to obtain and maintain 
well paid employment, and absent that care the 
applicant is obliged (or feels so obliged) to give 
up that employment to discharge her duties as 
a mother,” [3]. 
  The $2m estate moved for summary dismissal 
of the family provision claim of the deceased’s 
former de facto wife, by whom she bore a son 
in 2013, the de facto relationship ending in 
mid-2015, a year before the testator died. 
  McMeekin J: “Following separation Ms 
Snodgrass left the former shared residence and 
obtained employment. She worked seven days 
on and seven off. She and the deceased agreed 
on a shared caring arrangement for their son. 
Her employment accommodated that 
arrangement. When she was ‘on’ the deceased 
provided the care. When she was ‘off’ she did. 
Their son attended at day care two days a week 
necessitated by the deceased’s working 
arrangements. The parties decided to maintain 
that day care when Ms Snodgrass was on days 
off work to have some consistency in the care 
arrangements in the child’s life,” [8]. 
   At [13] “Ms Snodgrass sought to maintain her 
right to bring the Part IV application on the 
basis of the actual increased costs that she now 
incurs in maintaining her son and which have 
come about as a direct result of the deceased’s 
death. She is now meeting expenses that the 
deceased used bear. Accepting that she incurs 
such increased costs formerly met by the 
deceased cannot provide any basis for her 
claim as under the terms of the Will any such 
costs can and should be met by a distribution 
under the Will. If the executor refuses to assist 
(and there is no reason to think that he would) 
then Ms Snodgrass is entitled to come to Court 

For subscribers, online searchable library. 
Please see gapublishing.com.au/awems 
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and seek appropriate orders. It is on that basis 
that summary dismissal was sought. 
  “The more significant point was raised in the 
course of oral submissions. If, in order to 
provide the care that her son needs, the 
applicant reasonably gives up her employment 
or seeks less remunerative employment, can 
that provide a proper basis for the claim? To 
put the point another way, was the deceased in 
effect providing substantial support to Ms 
Snodgrass by taking on the care of the child in 
alternate weeks? He thereby freed up Ms 
Snodgrass’ earning capacity. Absent that 
support Ms Snodgrass cannot exercise her 
earning capacity and discharge the duty owed 
by her to their son,” [14]. 
  Then “What really is in issue is whether the 
concept of ‘support’ is limited to direct 
financial contributions and further whether it 
is appropriate to bring into account ‘past 
events and future probabilities’,” McMeekin J 
said [18], and noted authorities to summary 
dismissal.  His Honour traversed dependency 
authorities, including Aafjes v Kearney (1976) 
180 CLR 199, 208 (Gibbs J); Lohse v Lewis & 
Anor [2004] QSC 36, [94] (Mullins J), et al. 
  “Assuming for the moment that support of 
this type is relevant to the dependency issue 
the executor submits that there is a further 
point. The jurisdictional hurdle that the 
applicant must clear is that she was ‘wholly or 
substantially ... supported’ by the deceased at 
death and the executor argues that there is no 
sufficient evidence that whatever the level of 
support was it met that threshold test. While 
that might be right at this point in time it is so 
because Ms Snodgrass is still trying to 
determine what care arrangements (and so 
employment arrangements for her) will work 
best for her son. If it be that in the present 
economic circumstances that prevail in the 
provincial regions Ms Snodgrass is unable to 
obtain employment that permits her to provide 
a reasonable level of care for her son, then she 
may find herself unemployed and she will 
easily meet that test. At this stage there has 
been no exploration of what options are 
realistically open and what financial impact 
there will be. In my view the assessment of that 
issue should await the trial of the matter,” 
McMeekin J said [28] 
  Dismissed application to strike out, costs 
reserved. 
  A: S McLennan ins J Hamilton & Associates. 
R (estate): M de Waard ins Taylors Solicitors. 

Dishonest claimant 
faces criminal charges 
Calokerinos, Executor of the Estate of 
the late George Sclavos v Yesilhat; 
Yesilhat v Calokerinos, Executor of the 
Estate of the late George Sclavos [2017] 
NSWSC 666. Slattery J. 9.6.17. 
  In 828 paragraphs over 119 pages after 21 
days’ hearing, Slattery J rejected claims of a de 
facto or any other dependency relationship 
between the deceased and Mr Okan Yesilhat, 
and ordered Mr Yesilhat to repay $380,000 
transferred before and after the death now held 
“on constructive trust for the estate”. 
  Mr Sclavos was a pharmacist practising at 
Leppington in western Sydney. He died 
suddenly in August 2013 leaving an estate 
valued at about $6m. He was unmarried 
without children. His informal 2012 left all to 
his two nieces, to one of whom, Ms 
Calokerinos, the Court granted probate in late 
2013.  
  Mr Yesilhat sued for family provision and 
revocation of the grant. The estate sued for 
orders over the money. 
  Slattery J would not accept Mr Okan 
Yesilhat’s evidence without corroboration. 
  “Mr Yesilhat is a highly calculating 
individual. He has an acutely well-developed 
sense of other peoples’ weaknesses, gullibility 
and of how events can be exploited to his 
advantage. In my view everything is strategic 
for him: telling the truth is but one of his 
available options but not necessarily his first 
option. If he assesses that a false invention will 
serve him better, then that will be his choice 
over the truth,” Slattery J said [23]. 
  At [28], “The Court soon began to doubt Mr 
Yesilhat. Early in his evidence he explained 
how he deliberately deceived his first wife 
about his alleged relationship with George. 
Without a flicker of shame he elaborated upon 
a cynical scheme to mislead his first wife, Ms 
Susan Katri, into believing he was not with 
George at night. His story of lying to his first 
wife is barely worthy of credit. But the fact that 
Mr Yesilhat was prepared to parade such 
studied trickery carries its own 
significance. Why would one who 
shamelessly avowed deceit of a spouse, not 
practise deceit on this Court?” Slattery J said. 
  Later, “His whole account of his alleged de 
facto relationship with the deceased is false,” in 
[230]. 
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  Of the executrix, “Ms Calokerinos was 
both an honest and reliable witness. Her 
passion for her uncle’s cause did not cause her 
to exaggerate. A consistent feature of her 
evidence was that even when the most trying 
allegations were being put to her, she 
maintained her objectivity and made 
admissions against interest when the 
circumstances required. There is no substance 
whatsoever in any of the allegations of fraud or 
dishonesty against her,” in [35]. 
  In [37], “I wholly accept the evidence of Ms 
Calokerinos. The truth was important to her. 
She remained faithful to it throughout her 
evidence,” his Honour said. 
  There was evidence of relationships of the 
deceased with certain women, of the loans of 
the deceased to a tyre business conducted by 
Mr Yesilhat, Mr Yesilhat’s access to bank 
accounts of the deceased, including 
withdrawing $170,500 from those accounts in 
a series of transactions between 5.43pm and 
5.58pm on the day the deceased died at about 
4pm, and later withdrawals, Mr Yesilhat’s 
marriages and his representations thereabout 
and the birth of a daughter, and other matters 
of fact. 
  Later, “Mr Yesilhat failing, without 
explanation, to attend George’s funeral 
would be inconsistent with his claim to have 
been George’s de facto partner,” Slattery J said 
in [509]. 
  At [587], “In January 2014, Ms Calokerinos 
reported both to the police and to Westpac 
further transactions apparently carried out by 
Mr Yesilhat using the deceased’s Westpac 
account in September 2013. The police 
undertook investigations. They have since 
charged Mr Yesilhat under Crimes Act 
1900, S 192E with 14 counts of Dishonestly 
Obtaining Financial Advantage by Deceit in 
respect of the transactions on the CBA and the 
Westpac accounts after the deceased’s death. 
These criminal charges have been 
adjourned pending the outcome of these 
proceedings,” Slattery J said. 
  In [753], “But there was not here the 
financial inter-dependence to be 
expected of a de facto couple. And there is 
scanty evidence of their getting food and other 
small discretionary items for one another out 
of common funds. 
  “The advances George made provided some 
financial support for Mr Yesilhat. But support 
was really limited to giving Mr Yesilhat loans 

on less than fully commercial terms. The 
deceased was really someone in a position of a 
subordinated lender to the small business, 
Australia’s Best Tyres, rather than a broader 
financial supporter of Mr Yesilhat’s personal 
and business life,” [754]. 
  “The case is remarkable for the lack of 
common property between the deceased and 
Mr Yesilhat. The deceased kept his own motor 
vehicles, decided how to service and care for 
them himself, kept the pharmacy, real estate 
and all his accounts in his own name, never 
opened a joint account with Mr Yesilhat, and 
did not seek to take a joint interest in any 
property with Mr Yesilhat, as he did with Ms 
Anne Sklavos. The argument from any joint 
property and financial arrangement as a 
foundation for inferring a future life together 
for the pair is substantially absent in this case. 
The mere sharing of passwords and NetBank 
access through the CBA is principally 
consistent here with an arrangement of 
convenience. The deceased did not take any 
interest in Australia’s Best Tyres. He was a 
mere unsecured lender to the business,” [755]. 
  “Mr Yesilhat was married to other people for 
the last nine years of George’s life. By his 
marriages, Mr Yesilhat had publicly 
declared a mutual commitment to a 
shared life with two women. It is difficult to 
infer from any of Mr Yesilhat’s and George’s 
interactions, that they had any mutual 
commitment to a shared life,” [756]. 
  “George and Mr Yesilhat neither cared for nor 
supported children nor discussed the 
possibility of having children. This was not 
part of their world,” [757]. 
  “The absence of performance of 
household duties is a curiosity in this case. 
Mr Yesilhat did not offer to help to clean up the 
Strathfield property. Nor did he regularly 
supply services such as laundry, clothes 
purchases, the acquisition of food items or 
other personal inventory for George; nor 
indeed did George for him. Mr Yesilhat did not 
clean, tidy up or buy furniture or other 
accoutrements for their supposed residence in 
the dispensary area of the pharmacy,” [758]. 
  “Finally, this alleged relationship was totally 
secret from everyone except its alleged parties. 
It was first revealed only in correspondence 
after George’s death. There was no 
reputational or public aspect to the 
relationship at all,” [759].  
  “In my view the interaction between George 
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Sclavos and Okan Yesilhat did not at any time 
qualify as a ‘de facto relationship’; nor were 
they ‘de facto partners’ within the 
Interpretation Act, s 21C,” Slattery J said 
[760]. 
  His Honour noted [761]+ exposition to 
dependency, in context of Succession Act s 
57(1)(e) per Hallen J in Drury v Smith [2012] 
NSWSC 1067, and other authorities, here Mr 
Yesilhat never part of the deceased’s household 
nor dependent. 
  To close personal relationship, Succession Act 
s 57(1)(f), noted Dridi v Fillmore [2001] 
NSWSC 319, [102]-[104] (Macready AsJ); 
Sharpless v McKibbin [2007] NSWSC 1498, 
[71] (Brereton J); Hayes v Marquis [2008] 
NSWCA 10,  [78] (McColl JA), instantly held 
not in close personal relationship. 
  To factors warranting, noted his Honour’s 
earlier reasoning in Christine Anne Lumsden v 
Ian Ross Sumner as Executor of the Estate of 
the Late Dorothy Jean Lawliss [2012] NSWSC 
1440, [86]-[89] with authorities, and here no 
such factors even were the claimant eligible. 
  Of the money advances before the death, 
noted Heydon v The Perpetual Executors 
Trustee and Agency Company (WA) Ltd 
(1930) 45 CLR 111. 
  “The decision Heydon has been frequently 
applied. Recently in this Court White J 
referred to Heydon in Schmierer v Taouk 
[2004] NSWSC 345 at [63]. Lindsay J has also 
referred to it in Voce v Deloraine [2012] 
NSWSC 1187 at [12]. These cases confirm that 
the plaintiff in such actions bears the onus of 
proving that the payment should be 
characterised as a loan or in some way 
other than as a gift. And Shmierer (at [59]) 
makes clear that the onus of establishing the 
monies were a loan always lies upon the 
plaintiff and that onus is not discharged by 
mere proof of the payment itself,” Slattery J 
said [791]. 
  In [792], “Principal among the findings are: 
the October 2012 informal will which is 
inconsistent with the deceased having a 
domestic relationship with Mr Yesilhat; 
conversations between the deceased and third 
parties where he indicated they were loans; 
conversations between Mr Yesilhat and Ms 
Sclavos-Lahana and her husband in which he 
did not dispute that loans had been advanced; 
the pattern of regular repayments commencing 
shortly before the deceased’s death, which is a 
strong indicator of the repayment of a loan; 

and, overall the fact that the deceased was 
sloppy about his financial affairs with many 
people did not mean that he was giving money 
away to Mr Yesilhat. All of this is in the context 
that the Court accepts none of Mr Yesilhat’s 
evidence on which he relies to assert that these 
monies were gifts. The onus lies on the estate 
but in my view it has been discharged. In the 
circumstances the estate can recover all the 
monies proven to be advanced to Mr Yesilhat 
or Australia’s Best Tyres before the deceased’s 
death, less the monies that were repaid to the 
deceased,” his Honour said. 
  Interest payable Civil Procedure Act 2005 
(NSW) s 100 rate. 
  Of moneys transferred after death, 
noted Black v S Freedman & Co (1910) 12 CLR 
105, more recently Sze Tu v Lowe [2014] 
NSWCA 462, [147]-[150] per Gleeson JA: 
constructive trust. Defences of authority and 
estoppel were meritless. 
  In [817] “I am satisfied that Mr Yesilhat 
dishonestly diverted to himself or for his 
benefit all the funds transferred from the 
deceased’s accounts on and from the day of the 
deceased’s death and that the circumstances of 
the present case give rise from the date the 
funds were fraudulently obtained to an 
institutional constructive trust in favour of the 
estate over the proceeds that thereby came into 
and remain in Mr Yesilhat’s hands,” Slattery J 
said. 
  Ordered dismissal of the family provision 
claim and claim for revocation of grant, for 
short minutes, costs for submissions. 
  P (Ms Calokerinos): M Evans ins Aston Reid 
Lawyers, Ms Angela Coombs. D (Mr Yesilhat): 
V Culkoff ins Russo & Partners, Mr Salvatore 
Russo. 

Mann CJ - click to biography 
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Court will for ill lad 
A Limited v J [2017] NSWSC 736. Robb 
J. 7.6.17. 
  Order under Succession Act 2006 (NSW) s 18 
[Court may authorise a will to be made, altered 
or revoked for a person without testamentary 
capacity], here in respect of a 13yo deprived of 
oxygen at birth and subsequently without “any 
semblance of practical testamentary capacity”. 
  Robb J referred to Re Fenwick; Application 
of J R Fenwick; re ‘Charles’ (2009) 76 NSWLR 
22, [2009] NSWSC 530 at [171] per Palmer J. 
  “Palmer J distinguished between three 
types of case where the Court may be asked 
to authorise the making of a will on behalf of a 
person who lacks testamentary capacity. He 
described the first as a ‘lost capacity case’, 
where the person is an adult and has formed 
family and other personal relationships, and 
made a valid will, and has expressed some 
testamentary intention before losing capacity. 
The second is a ‘nil capacity case’, such as 
the present, where the person has never had 
the mental capacity to form any testamentary 
intention. The third is a ‘pre-empted 
capacity case’, where the person is still a 
minor, but has lost testamentary capacity after 
forming relationships and becoming capable of 
forming testamentary intentions,” Robb J said 
[7]. 
  And, “The plaintiff, A Limited, was appointed 
to manage N’s estate on 30 May 2009, by an 
order made in the Protective List of this Court. 
That followed the Court on 15 April 2008 
approving the settlement of proceedings 
commenced on behalf of N, against the owner 
of the hospital at which he had been born, of a 
claim arising out of the circumstances of his 
birth, in which the hospital owner agreed to 
pay many millions of dollars,” his Honour said 
[9]. The estate was valued at about $3.2m. 
  There was sudden real risk of the imminent 
decease of the lad. The will originally proposed 
excluded the separated father. Robb J noted 
the statute did not permit interlocutory orders 
for a Court will. 
  “Section 20(2) of the Act uses the expression 
‘the Court may revise the terms of any draft of 
the proposed will’. This aspect of the Act is a 
remedial provision that should be given a 
liberal and purposive interpretation. The 
power is given to the Court. It is not limited to 
enabling the Court to accept revisions offered 
by the applicant or any other party. It permits 

the Court to decide upon a revision of the draft 
will that is to be the subject of leave under s 19 
of the Act,” Robb J said [48], then noting Re 
Will of Jane [2011] NSWSC 624, [63], [68] per 
Hallen AsJ. 
  In [56], noted will to include father to 15%, 
mother 42.5%, siblings equally 42.5%. 
  Robb J: “I do not propose to expand at length 
upon the reasons given in the ex tempore 
judgment for determining these percentages. It 
is sufficient to say that I made an evaluative 
and intuitive judgment as to what I thought 
objectively N would reasonably have decided, 
had he been capable of doing so, as to the 
appropriate shares in his estate to be received 
by the members of his family. In doing that I 
balanced the considerations that led Palmer J 
in AB v CB [2009] NSWSC 680 to exclude the 
teenager’s estranged father from participation 
in the estate, against those that led the same 
judge in Re Elayoubi [2010] NSWSC 1004 to 
include a provision for the estranged father. I 
also recognised the force of the observation 
made by Lindsay J in Secretary, Department 
of Family & Community Services v K [2014] 
NSWSC 1065, at [81], where he said that the 
‘Court must be careful not to be overly 
judgmental about personal faults within a 
family, and how such faults may impact on 
family relationships’,” in [57].    
  In [88], “Where there is real urgency arising 
out of the possible imminence of the death of 
the incapacitated person, the need for the 
availability of a Registrar to sign the 
statutory will may be problematic. As I have 
recorded above, the orders in this case were 
made at 5:25 PM.  
  “When my associate tried to ensure the 
availability of a Registrar in anticipation that I 
would make an order under s 18 of the Act, 
after the close of the Registry for business, 
problems emerged that led to the Principal 
Registrar of the Supreme Court making himself 
available, and sitting in the back of the court, 
so that he could carry out the necessary 
formalities in a timely way. It would be better 
if the Act permitted the Court, in an 
urgent case, simply to make the order and seal 
it, which the judge is able to do, or if need be, 
for the judge to sign and seal the will,” Robb J 
said. 
  P: R Williams ins Unsworth Legal. 1D 
(mother): Keypoint Law, R Cunich, solicitor. 
2D (father): P Wallis ins Benjamin & 
Robinson. 
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 Trust term prospective 
Australian Youth & Health Foundation v 
Perpetual Trustee Company Ltd [2017] 
NSWCA 127. Bathurst CJ, Beazley P 
agreeing, Meagher JA agreeing 
separately. 6.6.17. 
  The Court of Appeal set aside judicial advice 
of Stevenson J – [2016] NSWSC 1273, 13.9.16 
– that the foundation had not applied funds 
from the estate of the late Eric Storm in 
accordance with will trust terms.  
  Bathurst CJ: “... the Attorney General refused 
to give consent to the bringing of the cross-
summons under s 6(1)(a) of the Charitable 
Trusts Act 1993 (NSW). That section provides 
that proceedings, defined as charitable trust 
proceedings, can only be brought with the 
consent of the Attorney General or the leave of 
the Court. Charitable trust proceedings include 
proceedings for breach or supposed breach of a 
charitable trust (Charitable Trusts Act s 5(1)),” 
in [14]. His Honour referred to will 
construction authorities, including Fell v Fell 
(1922) 31 CLR 268 at 273-276 per Isaacs J, 
Gale v Gale (1914) 18 CLR 560, 563; James v 
Douglas [2016] NSWCA 178 at [26]. 
  “I do not think that any difficulty the Trustee 
has in ascertaining how distributed monies 
would be used affects the position. It is a 
matter for the Trustee to form the requisite 
opinion in good faith and upon real and 
genuine consideration properly 
informed: Finch v Telstra Super Pty Ltd 
(2010) 242 CLR 254; [2010] HCA 36 at [28], 
[66],” the Chief Justice said in [40]. 
  “It follows that the obligation on the Trustee 
is to consider in each year whether the 
proviso applies. At least where the beneficiary 
is continuing to operate in accordance with its 
fundamental objects and purposes, it seems to 
me the beneficiary is entitled to the income 
provided for it under the will unless the 
Trustee in the year in question forms the 
opinion referred to in the proviso.  
  “Once it is appreciated that the proviso looks 
to the application of monies to be distributed, 
there is nothing to suggest the operation of the 
proviso in any one year determines once and 
for all the beneficiary’s entitlement to its share 
of income,” his Honour said [41].  
  A: N Cotman SC, D Knoll ins Pavuk Legal. R: 
B Coles QC, S Robertson ins Church & Grace 
Solicitors. 

 

Backyard 
“The main street of Eden he explains is only 
200 metres long and it would be easy to run 

into people on the street,” - Slattery J,  
Wilson, 30.6.17. 

“Probate as ordinarily granted in this Court is 
not final, it is not equivalent to probate per 

testes,” - Herring CJ,  Re Egan [1963] VR 
318, quoted by McLeish JA, Gardiner, 

29.6.17.  

“The terminology used to describe the subject 
is not uncommonly loose,” - Lindsay J, 

Reynolds, 23.6.17.  

“I see no reason why Lorraine should be 
prejudiced by the choice made by her mother,”  

- Derham AsJ, Re Mountney,  23.6.17. 

“Such litigation requires no encouragement 
from an unnecessarily loose approach to 

eligibility,” - Basten JA, Page, 22.6.17. 

“In riposte, the plaintiff pointed out that this is 
a situation which is one of the defendant’s own 

making,” - Parker J, Viljoen, 21.6.17. 

“Why would one who shamelessly avowed 
deceit of a spouse, not practise deceit on this 

Court?” - Slattery J, Calokerinos v 
Yesilhat, 9.6.17. 

“It would be better if the Act permitted the 
Court, in an urgent case, simply to make the 

order and seal it, which the judge is able to do, 
or if need be, for the judge to sign and seal the 

will,” - Robb J, A Limited, 7.6.17. 
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