
Court of Appeal 

Hired guard verdict upset 
South Sydney Junior Rugby League 
Club Ltd v Gazis [2016] NSWCA 8. 
Basten JA, Macfarlan & Simpson JJA 
agreeing. 9.2.16. 
  Putting aside with costs and certificate 
Rothman J’s $930,000 judgment [2014 
NSWSC 1617] for Mr Gazis, an armed 
security guard who injured his back push-
ing a coin trolley at South Sydney Juniors 
in May 2006. 
  Mr Gazis was employed by MPS Secu-
rity PL, subsequently liquidated but inter-
est appearing by the Workers Compensa-
tion Nominal Insurer, and hired to the 
club’s security contractor, Sermacs Aus-
tralia PL, also subsequently liquidated, its 
insurer HCC Underwriting Agency Pty 
Ltd appearing. 
  Essentially on the premise that pushing 
the trolley was no part of the duties of the 
guard, notwithstanding that he had per-
formed the task regularly, the Court of 
Appeal set aside the trial findings of neg-
ligence qua occupier against the club and 
similarly allowed the appeal of the Work-
ers Compensation Nominal Insurer 
against the finding of negligence against 
the employer who had been joined by the 
other defendants, but had also sued for 
recovery of payments. 
  Leading on the appeal, Basten JA said 
“If the plaintiff set out to prove that his 
action in moving the trolley was part of 
his contractual duties as an armed guard, 
he failed to do so. Accordingly, it became 
necessary for him to demonstrate, in or-
der to succeed in his claim against the 
Club, that it had, or ought to have had, 
knowledge of his regular activities in that 
regard. The evidence and findings on this 
matter were a major focus of the appeal. 
There were, in substance, two separate 
issues. First, there was a factual issue as 
to who knew, or should have known; 
secondly, there was a question as to 
whose knowledge could properly be as-
cribed to the Club,” [44]. His Honour 
detailed transcript references. 
  Although the club’s cash clerks infer-
ably knew the guard was in the habit of 
moving the trolley, “There was, however, 
no evidence that they had supervisory or 
managerial functions within the Club,” in 
[72]. 
  Rothman J had found reasonable to ex-
pect a patrolling guard would occasion-
ally move objects and the Club should 
foresee such, referring to Thompson v 
Woolworths (Qld) Pty Ltd (2005) 221 
CLR 234; [2005] HCA 19, particularly 
thereat [38] “The respondent knew that, 

frequently, delivery drivers would move 
the bins. The respondent knew that not all 
drivers were capable of doing that with-
out risk of injury”. 
  Basten JA “On this basis, Ms Thompson 
was successful. However, the reasoning 
in that case cannot be translated to the 
present case without significant addi-
tional steps.  
  “First, there was no finding of actual 
knowledge on the part of any person in a 
supervisory role with the Club that the 
plaintiff moved trolleys in the course of 
his employment.  
  “Further, a necessary step in the reason-
ing required a finding that the plaintiff 
was not capable of safely moving a trol-
ley without assistance or instruction,” in 
[81]. 
  “Further, unlike the circumstances of 
Thompson v Woolworths, there was no 
suggestion of any practical necessity for 
the plaintiff to move trolleys. It appears 
to have been a course adopted by him 
voluntarily, because he wished to be of 
assistance. He agreed that no-one had 
ever asked him to do it. He gave no evi-
dence of being thanked for doing 
it,” [82]. 
  Basten JA then noted Civil Liability Act 
2002 s 5B [General principles] and 
quoted Phillis v Daly (1988) 15 NSWLR 
65 at 74 per Mahoney JA: “There are 
dangers on any premises. A room may 
have a desk or a table. There is a danger 
that, if I fall, I will hit my head on it and 
my skull will be fractured. If the desk or 
table were not there, I would suffer little 
or no harm. And the danger is obvious: 
people do slip and fall. And the injury 
may be serious. But the obvious foresee-
ability of such an injury and its serious-
ness does not involve that, if a person 
falls and hits his head on a table, there 
must have been a breach of duty by the 
occupier of the room. And this notwith-
standing that people may live without 
tables and that tables may be easily re-
moved.” 
  Foreseeability was undemanding, noting 
reference to Shirt v Wyong Shire Council 
[1978] 1 NSWLR 631 at 641E per Glass 
JA, and here the risk was foreseeable. 
  That the trolley jammed because of un-
expected locking was unsupported. 
  Similarly evidence did not permit infer-
ence a Club supervisor would reasonably 
have noticed the manner in which the 
guard moved the trolley nor would likely 
have directed otherwise. 
  “It is not correct that the knowledge of 
every employee of the company, particu-
larly as to the activities of independent 

contractors having different functions on 
the company’s premises, becomes the 
knowledge of the company. As Spigel-
man CJ noted in Nationwide News Pty 
Ltd v Naidu (2007) 71 NSWLR 471; 
[2007] NSWCA 377 at [40]: “Whether a 
principal is affected by an agent’s knowl-
edge depends upon the context.” Further, 
“Whether the knowledge of a particular 
person should be imputed to a corpora-
tion depends on the scope of that person’s 
employment.” The Chief Justice contin-
ued, by contrasting the functions of spe-
cific officers who gave evidence with, “a 
person in a supervisory position ... who 
has duties which encompass the receipt of 
the relevant knowledge and accordingly, 
could be said to have a duty to communi-
cate and/or act upon it ... that cannot be 
said to be the case for the other employee 
witnesses”,” Basten JA noted [112]. 
  At [114] “Because Mr Muir was ada-
mant that the guards, and particularly an 
armed guard with a walkie-talkie radio, 
needing to have his arms free, should not 
be moving trolleys, the element of negli-
gence must have been in failing to in-
struct him not to move trolleys, rather 
than in failing to instruct him how to do 
so safely.  
  “In the absence of knowledge that he 
was in the habit of moving trolleys, there 
should have been a finding that the duty 
of care owed to the plaintiff by the Club 
did not extend to giving such a direction. 
Accordingly, the finding of negligence on 
the part of the Club should be set aside on 
that basis also.” 
  To the liability of the employer, Bas-
ten JA quoted Czatyrko v Edith Cowan 
University [2005] HCA 14; 79 ALJR 839 
at [12]: non-delegable, encompassing 
thoughtlessness. 
  In [122] “The proper conclusion in these 
circumstances was that, whilst MPS 
owed a duty and was in breach of it, be-
cause it took no reasonable steps to inves-
tigate the working environment in which 
its employee was placed on a semi-
permanent basis, the breach was never-
theless not causative of the harm which 
eventuated because the risk would not 
have been identified on any reasonable 
inspection.” 
  Appeals allowed, plaintiff’s proceedings 
dismissed, with costs and Suitors Fund 
Act certificate. 
  Souths: R Cavanagh SC, S Holmes ins 
Hall & Wilcox. Mr Gazis: J Maconachie 
QC, J Lee ins Monaco Solicitors. WCNI: 
P Webb QC, P Perry ins Lee Legal 
Group. HCC Underwriting: N Chen ins 
Kennedys. 
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Supreme Court 

Fantasy frolic empties Panel 
Trustees of the Roman Catholic 
Church for the Diocese of Bathurst v 
Dickinson [2016] NSWSC 101. Harri-
son AsJ. 24.2.16. 
  Groundsman with neck and left shoulder 
radicular symptoms after cherry picker 
incident in September 2010 at a diocesan 
school in Orange. 
  Rheumatologist Dr Toh, on referral from 
GP Dr Chen, applied CT-guided narcotic 
injections to the man’s neck the following 
January and February without relief. 
  In May 2011, neurosurgeon Dr Rodney 
Allen recommended cervical three-level 
anterior discectomy and fusion. 
  On the GP’s referral, Orange radiologist 
Dr Bryan Khoury made cervical CT in 
mid 2013, reporting back to Dr Chen. 
  Twelve months later, need for the pro-
posed surgery came for assessment to 
AMS and Sydney orthopaedic surgeon Dr 
Michael Ryan, who recommended the 
surgery. 
  Harrison AsJ noted: “Dr Ryan, the Ap-
proved Medical Specialist, referred to a 
copy of the CT scan report dated 5 June 
2013 in his reasons. Dr Ryan’s name 
and address appeared at the top of the 
scan, suggesting he was sent a copy of the 
report. Mr Dickinson had never consulted 
with or received medical treatment from 
Dr Ryan, nor does he know how the CT 
report came to have Dr Ryan’s details on 
it. It is common ground between the par-
ties that Dr Ryan had never treated Mr 
Dickinson,” [16]. 
  After arbitration in October 2014, WPI 
referral went to Dr Ryan, who in February 
2015 assessed 15% WPI, in this way: C7 
disc protrusion and left nerve root com-
pression, warranting DRE III, and for 
restriction of activities of daily living, a 
1% “aliquot”, making 16% WPI, then on 
the basis of three recorded instances of 
complaint in early 2008, engaged 1998 
Act s 323 10% deduction seriatim, so 
15% to 13.5% and rounded up to 14%, 
and 1%, less 1/10th, 0.9%, rounded up to 
1%, therefore 15% WPI. 
  The employer sought s 327 medical ap-
peal, on grounds of demonstrable error in 
reasons for DRE III, the s 323 deduction 
should have been greater, the ADL allow-
ance was too much, and the s 323 deduc-
tion should have been applied to the 
whole, which the worker conceded. Nei-
ther party sought re-examination nor hear-
ing. 
  However because of the reference to Dr 
Ryan on the CT, the Medical Appeal 
Panel (Arbitrator Mr Wynyard, Drs Pille-
mer and Dixon-Hughes) made a finding 
Dr Ryan had treated the worker, and had 
performed AMS duties with the concur-

rence of the parties, but such notwith-
standing, to avoid a perception of bias, 
AMS Dr Ryan had been dutibound to 
disqualify himself, failure thereto demon-
strable error, requiring re-examination by 
Dr Pillemer, and bringing MAC 15% WPI 
after DRE III plus 2% ADL less 10%. 
  Harrison AsJ allowed with costs the em-
ployer’s judicial review of the panel cer-
tificate, the Trustees having pleaded the 
panel went beyond its remit, and failed to 
notify. 
  Her Honour noted reliance on NSW Po-
lice Force v Registrar WCC [2013] 
NSWSC 1792 per Davies J, to s 328(2) 
[“…review is limited to the grounds of 
appeal…”]: error in panel finding error 
beyond grounds advanced. 
  “The appeal panel ordered an assessment 
of Mr Dickinson on the basis that the only 
“alternative” to dispel any perception of 
bias on the part of Dr Ryan was to re-
examine the claimant. This approach was 
not open to the Appeal Panel because Dr 
Ryan had never been Mr Dickinson’s 
treating physician. Thus the Appeal Panel 
proceeded on a wrong basis. The de-
monstrable error that the Appeal Panel did 
find, namely that Dr Ryan had incorrectly 
applied the deduction for pre-existing 
injury, was agreed between the parties 
and did not warrant a re-examination. 
Instead, the Appeal Panel was simply 
required to re-calculate the WPI by apply-
ing the deduction to the total WPI. By 
saying “The only alternative is to re-
examine the claimant to dispel this per-
ception [of bias]”, the Appeal Panel 
makes it clear that the only reason it or-
dered the re-examination was to dispel the 
apprehension of bias,” Harrison AsJ said 
[40], thus had misdirected itself, and un-
necessary to determine procedural unfair-
ness. Her Honour was not satisfied an-
other result might not eventuate. 
  Panel decision quashed, remitted, worker 
to pay employer’s costs. 
  P: C Jackson ins Astridge and Murray. 
1D: R Hanrahan ins Koffels. 2&3D: 
Subm, Crown Solicitor. 

WCC Presidents’ appeals 

Focal point test rejected 
Scott v JR Corney and SM Morrisey t/
as Digquip [Employers Mutual] [2016] 
NSWWCCPD 11. Roche DP. 17.2.16. 
  Upholding Arbitrator Mr Batchelor find-
ing the appellant not a worker nor deemed 
worker but contractor diesel mechanic 
and welder. 
  Mr Scott was first engaged in August 
2010, and contended he worked as an 
employee for the first respondent from 
late 2011, including when he injured his 
back in mid 2013 assisting Mr Corney to 
replace batteries in a dump truck at a Glen 
Innes Council quarry. 

  Digquip sold earthmoving equipment at 
Inverell, and was uninsured.  
  The WC Nominal Insurer was second 
respondent, and the third respondent, 
Metric Minerals PL, was joined as 1987 
Act s 20 principal. 
  Control was principal defeating indicium 
at arbitration. 
  According to deputy president Mr 
Roche, “The other indicia relied on by 
the Arbitrator, which he said pointed to 
Mr Scott not being a worker, included: (a) 
the mode of remuneration and the way in 
which the rate at which Mr Scott was paid 
by Mr Corney was negotiated, initially an 
hourly rate of $40 (plus GST), with a sub-
sequent increase to $50 (plus GST) at Mr 
Scott’s request; (b) the non-deduction of 
income tax by Mr Corney from amounts 
paid by him to Mr Scott; (c) the fact that 
Mr Scott paid from the remuneration re-
ceived from Mr Corney, and other clients, 
significant business expenses; (d) the non-
provision by Mr Corney of holiday pay, 
sick leave and superannuation; (e) the 
hours of work and the fact that Mr Scott 
only charged for, and was paid for, the 
hours actually worked. The weekly hours 
worked averaged about 28, but varied and 
usually did not include Friday work; (f) 
the fact that Mr Scott continued to obtain 
work from clients other than Mr Corney 
throughout the time he was engaged by 
Mr Corney; (g) the fact that Mr Scott at 
all times maintained loss of income insur-
ance, and (h) the provision of equipment 
by Mr Scott,” [9]. 
  Mr Roche complained of want of obser-
vance of Practice Note 6. The appeal was 
heard over two days, with late amendment 
and previously unargued matter. 
  By 1998 Act s 352, the instant appeal 
required demonstration of error [55]. 
  “The Arbitrator was well aware that, 
consistent with Articulate Restorations & 
Developments Pty Ltd v Crawford (1994) 
10 NSWCCR 751 (Articulate Restora-
tions), the application of the control test 
requires consideration of the scope for 
control and not the actual exercise of con-
trol. It was open to the Arbitrator to con-
clude that, on the day of the injury, Mr 
Scott was not under Mr Corney’s con-
trol,” Mr Roche said in [56]. 
  Later, “An important additional point 
must be noted. Contrary to the submis-
sions by counsel for the first respondent, 
Mr Tanner, and for the second respon-
dent, Mr Baker, it is not necessary that 
the putative employer exercise control 
in the manner in which the particular 
tasks are performed.  
  “It has long been established that, espe-
cially in the case of employees who have 
specialised skills, an employer cannot 
supervise the mode of performance of the 
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work. It will be enough that the employer 
retains “lawful authority to command so 
far as there is scope for it”, if only in 
“incidental or collateral matters” (Zuijs v 
Wirth Brothers Pty Ltd [1955] HCA 73; 
(1955) 93 CLR 561 at 571). The Arbitra-
tor was not satisfied that Mr Corney re-
tained such authority to command Mr 
Scott in the present case. That finding was 
open on the evidence,” [69]. 
  To urging over a conversation, 
“Whichever interpretation one places on 
the conversation, Mr Scott’s subjective 
belief is of limited, if any, relevance to the 
issues the Arbitrator had to determine (the 
Commission must look at the substance 
or reality of the relationship: Curtis v 
Perth and Fremantle Bottle Exchange Co 
Limited [1914] HCA 21; 18 CLR 17 at 
25; Hollis v Vabu [2001] HCA 44; (2001) 
207 CLR 21 at [58] (Hollis)). The Arbi-
trator did not err in not placing any weight 
on the conversation,” Mr Roche said in 
[76]. 
  The arbitrator had reasonably distin-
guished Hoskins v Boshane Pty Ltd & 
Anor [1994] NSWCC 33; (1994) 10 
NSWCCR 698 (Hoskins): person may be 
contractor and employee. 
  To tax arrangements, “I accept that the 
authorities make it clear that it is difficult 
to give much weight to arrangements 
about insurance (or taxation) (ACE Insur-
ance Ltd v Trifunovski [2013] FCAFC 3 
per Buchanan J (Lander and Robertson JJ 
agreeing) at [37] (ACE Insurance)). How-
ever, in the present case, Mr Corney ex-
pressly raised (at the outset of the ar-
rangement) the issue of insurance, and the 
need for Mr Scott to have his own. In 
these circumstances, the Arbitrator was 
entitled to consider the fact that Mr 
Scott carried his own income protection 
insurance as pointing to him being a con-
tractor. It was certainly not determinative 
and he did not treat it as if it was,” [90]. 
  The learned deputy president rejected 
novel assertion of a “focal point” test in 
reliance on On Call Interpreters and 
Translators Agency Pty Ltd v Commis-
sioner of Taxation (No 3) [2011] FCA 3 
per Bromberg J. 
  Mr Roche: “As can be seen, there is no 
such test at the “focal point test”. It 
should now be accepted, as it was in 
Amalgamated Pest Control Pty Ltd v 
Chaaya [2015] NSWWCCPD 53 
(Chaaya) and Malivanek v Ring Group 
Pty Ltd [2014] NSWWCCPD 4, that the 
correct approach is that summarised at 
[207]–[209] in On Call,” [101]. 
  Arbitration confirmed. 
  A: S Hickey ins Penny Waters Arm-
strong Legal. 1R: C Tanner ins R J 
O’Halloran & Co. 2R: D Baker ins Sparke 
Helmore. 3R: NA. 

2012 Act denies 1997 injury 
Frick v Commonwealth Bank of Aus-
tralia [Allianz] [2016] NSWWCCPD 6. 
Roche DP. 3.2.16. 
  This determination was authoritative in 
rejecting subsequent* worker appeals for 
1987 Act s 67 [pain suffering] compensa-
tion for injuries before 1.1.2002 in the 
wake of the repressive O’Farrell 2012 
amendments repealing the section. 
    “The issue is whether the repeal of s 67 
prevents a worker who was injured in 
1997 from recovering compensation for 
pain and suffering, in circumstances 
where he did not claim permanent impair-
ment compensation until after 19 June 
2012. The relevance of 19 June 2012 is 
that, under the relevant savings and transi-
tional provisions, amendments introduced 
by Sch 2 to the 2012 amending Act apply 
to claims made before that date, but not to 
a claim that specifically sought compen-
sation under ss 66 or 67,” Commission 
deputy president Mr Roche said [3]. 
  Here Mr Frick was seriously hurt in 
1997, his claim for weekly payments and 
medical expenses met then and subse-
quently, and on s 66 claim in October 
2014, agreed and paid in December 2014 
35% permanent impairment of the back, 
10% permanent loss of use of the left and 
5% of the right leg. 
  But s 67 claim made 27.1.15 declined, 
on ground of 2012 amendments repeal, 
upheld by Arbitrator Ms Britton, endorsed 
here by Mr Roche. 
  “In addition to the submissions filed in 
the present matter, I have also had regard, 
in favour of Mr Frick, to all the submis-
sions made by Mr McManamey in Cicuto 
v Terrafirma Terrazzo Pty Ltd [2016] 
NSWWCCPD 7 (Cicuto) and Suine v 
Area Refrigeration Pty Ltd [2016] 
NSWWCCPD 8 (Suine), cases which 
involve the same issue as in the present 
matter,” Mr Roche noted, [16], determin-
ing to proceed over documents. 
  At [19] “The relevant transitional provi-
sions are cls 3 and 15 of Pt 19H of Sch 6 
to the 1987 Act and cl 11 of Sch 8 to the 
Workers Compensation Regulation 2010 
(the Regulation),” the learned deputy 
president said, detailing those, the parties’ 
submissions, 
  “The text of cl 11 is tolerably clear and 
“there is little room for debate about” its 
construction (Adco Constructions Pty Ltd 
v Goudappel [2014] HCA 18; 254 CLR 1 
(Goudappel No 2) at [25], per French CJ, 
Crennan, Kiefel and Keane JJ). By opera-
tion of cl 11, the effect of which is to 
“override cl 15” (Goudappel No 2 at [42], 
per Gageler J), the amendments made by 
Sch 2 to the 2012 amending Act extend to 
“a claim for compensation made before 
19 June 2012, but not to a claim that spe-

cifically sought compensation under sec-
tion 66 or 67 of the 1987 Act”. On this 
point, the meaning of cl 11, it does not 
matter that Goudappel No 2 concerned an 
injury received after 1 January 2002. The 
fact that Goudappel No 2 did not differen-
tiate between the various amendments in 
Sch 2 does not advance Mr Frick’s posi-
tion. The issue of differentiating between 
the various amendments did not come 
up,” Mr Roche said [40]. 
  “As Mr Frick claimed compensation 
before 19 June 2012, but had not specifi-
cally sought compensation under s 66 or s 
67 prior to that date, the amendments in-
troduced by Sch 2 to the 2012 amending 
Act apply to him, unless there is a sound 
reason why they should not.  
  “The critical amendment is the repeal of 
s 67. Mr Frick therefore has no entitle-
ment to compensation under that section 
because, by the time he made his claim 
for that compensation, the section had 
been repealed and he does not come 
within any of the applicable exemp-
tions,” [41]. 
  “The repeal applies to him because he 
had made a claim for compensation be-
fore 19 June 2012 and had not made a 
claim that specifically sought compensa-
tion under s 66 or s 67.  
  “No amount of legal sophistry can over-
come that conclusion, which follows from 
the clear and unambiguous language used 
in cl 11. This point is sufficient to dispose 
of the appeal. For completeness, I make 
the following additional observa-
tions,” [42]. 
  Such included “As explained in BHP 
Billiton Ltd v Bailey  [2015] 
NSWWCCPD 48 (Bailey), the entitlement 
to compensation for pain and suffering 
under s 67 continues where an exception 
is made. Such an exception is made in cl 
11 of Sch 8.  
  “However, that exception only applies 
where a claim was made before 19 June 
2012 that specifically sought compensa-
tion under s 66 or s 67. That does not ap-
ply here. (As to the operation of the ex-
ception in cl 11 generally, see Cram Fluid 
Power Pty Ltd v Green [2015] NSWCA 
250),” [54]. 
  “There are also exceptions in cls 25 and 
26 of Pt 19H. Clause 25 states that the 
2012 amendments do not apply to police 
officers, paramedics and fire fighters and 
cl 26 makes a similar provision for coal 
miners.  
  “There is no equivalent provision for s 
67 for pre-2002 injuries,” [55].  
  Arbitrator’s determination 19.10.15 con-
firmed.  
  A: Turner Freeman. R: HWL Ebsworth. 
  * Subsequent appeals citing Frick: 
Cicuto [16] PD 7; Suine PD 8.  
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Also 
Volkswagen Financial Services Austra-
lia Pty Ltd v Mokohar [2016] 
NSWWCCPD 13. Roche DP. 23.2.16. 
  “Even accepting that the material estab-
lished that Mr Mokohar was looking for 
work at the relevant time, that is not con-
clusive of whether he had no current work 
capacity. A worker’s subjective view of 
his or her fitness for work will rarely be 
determinative, especially in a case in-
volving a psychological injury. A deter-
mination of the nature and extent of a 
worker’s incapacity requires considera-
tion of all the evidence, especially the 
expert evidence (Boral Recycling Pty Ltd 
v Figueira [2014] NSWWCCPD 41 at 
[33]),” Mr Roche, [47]. 
  “The prejudice to Mr Mokohar was that, 
because of the extremely late service of 
the documents, his legal advisers had lim-
ited time in which to obtain instructions. 
Mr Nicholson submitted, and the Arbitra-
tor accepted, as it was open to him to do, 
that he needed an adjournment to deal 
with the material. An adjournment 
would have delayed the resolution of 
the matter. Such a delay would have 
caused him irreparable prejudice (French 
CJ in Aon Risk Services Australia Limited 
v Australian National University [2009] 
HCA 27; 239 CLR 175 (Aon) at [5]). The 
Arbitrator was right to take that into ac-
count in the exercise of his discretion to 
exclude the material,” [52]. 
  “The assertion that the Arbitrator’s find-
ing is not supported by Mr Mokohar’s 
statements has ignored the fact that state-
ments in a medical history are evidence 
of the fact (Guthrie v Spence [2009] 
NSWCA 369; 78 NSWLR 225 at [75]),” 
in [101]. 
  “The so called presumption of continu-
ance is not a true presumption but a de-
scription of the process of reasoning by 
which inferences of fact can be drawn. 
“Whether an inference should be drawn 
depends on the particular circumstances 
and the chance or likelihood of interven-
ing circumstances having altered the 
original state of affairs” (Beattie and 
Sutherland v Osman (No 4) [2009] 
NSWSC 834 at [45]),” in [105]. 
  “The re-determination is restricted to the 
question of what, if any, entitlement Mr 
Mokohar has to weekly compensation 
beyond 18 April 2015. The re-
determination will be a re-hearing and, for 
the purposes of cl 9 of Sch 6 to the Work-
ers Compensation Regulation 2010, a 
“separate resolution”,” in [112]. 
  “As it has already been considered and 
rejected, it is not open to the appellant to 
rely on Dr Lee’s evidence on the issue of 
incapacity beyond 18 April 2015,” [113]. 
  A: Gillis Delaney. R: Marshall Gibson. 

    Arbitration 

Incident warrants surgery 
Jankowski v Crown Equipment PL 
[2016] NSWWCC 37. Arbitrator Ms E. 
Beilby. 15.2.16. 
  Maintaining a forklift in November 
2014, the worker vigorously wrenched an 
overhead nut which loosened suddenly, 
jerking his right shoulder painfully, after 
which he presented to company doctor Dr 
Teoh who referred for MRI the following 
day, certifying light duties, and physio-
therapy without relief. Dr Bokor recom-
mended surgery, the 1987 Act s 60(5) 
warrant for such here in question, as well 
as incapacity. 
   Arbitrator Beilby noted viva evidence 
from the worker having always worked as 
a mechanic, and canvassed the medical 
evidence, noting Dr Teoh’s diagnosis of 
tendinopathy and impingement. GP Dr 
Mia Mirjahan had recorded complaints 
two weeks prior.  
  Dr Paul Miniter opined long standing 
degeneration observable from the MRI. 
  The prior complaint was differently di-
rected, and less, than the work incident 
complaint, Ms Beilby noted, and clinical 
notes required caution: Mason v Demasi 
[2009] NSWCA 227. 
  “… Dr Miniter appears to be approach-
ing the test as if the question is whether 
the applicant will return to work, which is 
not the test,” Ms Beilby said, in [46]. 
  “In this matter the applicant has sus-
tained a significant injury at work and 
given that he has now tried physiotherapy 
and has not improved substantially, and 
further, there is a 75 per cent to 80 per 
cent chance of a successful outcome, I 
believe it is better than not that the appli-
cant have this surgery and I find accord-
ingly,” [47]. 
  “For the sake of completeness on this 
issue, even if the applicant had some 
pre-existing degenerative changes in his 
shoulder, that does negate a finding that 
the surgery is reasonably necessary. Dep-
uty President Roche in Murphy v Allity 
Management Services [2015] NSWCCPD 
49 made it clear that there can be multiple 
causes that may contribute to the condi-
tion and all that is required is a finding on 
a common sense basis that the treatment 
is necessary as a result of the injury,” in 
[48], quoting Roche DP, including “The 
work injury does not have to be the only, 
or even substantial, cause of the need for 
the relevant treatment before the cost of 
that treatment is recoverable under s 60”. 
  To capacity, noted fund reliance on 
Hume v CSR [2015] NSWWCCPD 7, 
[56]-[58], Wollongong Nursing Home Pty 
Ltd v Dewar [2014] NSWWCCPD 55, 
and the definition of current work ca-
pacity in 1987 Act s 32A. 

   “The task before me is to determine 
whether there is suitable employment 
available is a practical exercise that is 
conducted “having regard to”: (a) the 
nature of the incapacity and the details 
provided in the medical information; (b) 
the worker’s age, education, skills and 
work experience; (c) any return to work 
plan; and (d) any occupational rehabilita-
tion service that has been provided to the 
worker,” Ms Beilby said [62]. 
  “This task must be undertaken without 
regard to: (a) whether the work or em-
ployment is available, that is obtainable; 
(b) whether the work or employment is of 
a type or nature that is generally available 
on the employment market; (c) the nature 
of the worker’s pre-injury employment; 
and (d) the worker’s place of employ-
ment,” [63]. 
  Then, “The applicant has limited skills 
in an office environment. His whole em-
ployment history has been as a mechanic 
with large machinery. That however does 
not mean that he has no current work ca-
pacity because he clearly does as evi-
denced by his WorkCover certificate. I 
find that the applicant would be able to 
perform some light duties for full hours in 
a light customer service or sales role or 
the like. He has extensive knowledge ac-
quired over the years in the area the heavy 
machinery, however as he cannot perform 
the heavier aspects of this role he is 
unlikely to be able to earn the same as he 
was whilst employed with the respon-
dent,” [66], then finding capacity to earn 
$800pw. For orders. Appearances unan-
nounced. 

  Backyard 
“The legal profession is reminded, yet 
again, that appeals must comply with 

Practice Direction No 6,” - Roche DP, 
Scott,  17.2.16.  

“No amount of legal sophistry can over-
come that conclusion, which follows from 
the clear and unambiguous language used 

in cl 11,” - Roche DP, Frick, 3.2.16. 
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