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Conveyancing 

$14m liability off the plan 
Juniper Property Holdings No 15 P/L v 
Caltabiano (No 2) [2016] QSC 5. Jack-
son J. 15.1.16. 
  The plaintiff obtained judgment of for-
feit of deposit of $1.683m and damages 
$14.1m including interest $1.471m 
against the “experienced businessman” 
defendant who failed to complete on a 
2007 off-the-plan contract for a four-
floor, 1043 sq m penthouse atop the Surf-
ers Paradise tower, Soul. 
  The defendant failed to settle on three 
occasions between 2012 and 2014. 
  The plaintiff terminated for breach, 
electing to declare the deposit forfeited, 
and commenced for damages, whereupon 
the defendant affected to rescind, alleging 
misleading and deceptive conduct. 
  Jackson J detailed the defendant’s con-
tentions, essentially to representations 
concerning the value of other properties, 
finding no such were made, then refer-
ence in [68] to Watson v Foxman (1995) 
49 NSWLR 315 per McClelland CJ: “… 
necessary that the words spoken be 
proved with a degree of precision suffi-
cient to enable the court to be reasonably 
satisfied that they were in fact misleading 
in the proved circumstances”. 
  Were he wrong in that respect, proof of 
reliance was required, I & L Securities v 
HTW Valuers (Brisbane) Pty Ltd [2002] 
HCA 41; (2002) 210 CLR 109, 127., and 
other authorities, including Razdan v 
Westpac Banking Corporation [2014] 
NSWCA 126 per McColl JA at [11]. 
  “In my view, the fact that an entire 
agreement clause or non-reliance 
clause was included in the contract is not 
sufficient to demonstrate a break in the 
chain of causation between the alleged 
representations as misleading or decep-
tive conduct and the loss or damage suf-
fered by the defendant if held to the con-
tract. The defendant’s evidence was that 
he did not read the relevant clauses. That 
is not surprising or inherently unlikely,” 
Jackson J said, [80]. 
  “The defendant submits that the fact that 
he did not obtain external advice as to the 
value of the Soul penthouse or the pru-
dence of the purchase only serves to em-
phasise his reliance on the alleged repre-
sentations. However, in my view, it is 
commercially illogical and inherently 
improbable that in deciding upon a 
$16.85 million purchase the defendant 
would not have obtained such advice be-
cause of reliance on the alleged represen-
tations made by the plaintiff’s sales con-
sultant comprising comparisons with 

properties that the defendant did not 
know anything about. This is where the 
defendant’s story is incredible,” his Hon-
our said [81]. 
  “The defendant was an experienced and 
astute businessman who had built up a 
$100 million business between 1994 and 
2007, including the acquisition of other 
businesses and property that were merged 
into the defendant’s company or its busi-
ness. He, or people employed by him or 
his company, conducted due diligence for 
those transactions,” [82]. 
  Then, “By early 2010, the defendant’s 
financial position was deteriorating and 
he was selling most of his assets. At this 
time, the defendant was also looking to 
on-sell the Soul penthouse. The defendant 
said in evidence that he was looking to 
sell the Soul penthouse for $22 - 25 mil-
lion. This was before he was aware that 
the alleged representations were false. He 
appointed agents to sell the property, 
however at no point did tell his agents of 
the alleged representations as to the value 
of the Jade penthouse or Q1 penthouse as 
possible support for the value of the Soul 
penthouse,” [85]. 
  “These indications are consistent with 
the defendant not attaching any impor-
tance to the representations,” his Honour 
said. 
  “Two further factors support the conclu-
sion that the defendant did not rely on the 
alleged representations. First, the defen-
dant failed to confirm to the plaintiff or 
anyone else at the time that the alleged 
representations were made. Second, there 
is no evidence of any complaint by the 
plaintiff after he said that he learned of 
the falsity of the representations before 
delivery of the defence and counterclaim. 
This weighs against a finding that the 
defendant relied upon the alleged repre-
sentations,” [87]. 
  The plaintiff sold the unit in April 2015 
for $7m. 
  P: P Davis QC, C Jennings ins Norton 
Rose Fulbright Australia. D: R Bain QC, 
J Morris ins Johnsons Solicitors & Attor-
neys. 
Sunset recission refused 
Jobema Developments PL v Zhu & Ors 
[2016] NSWSC 3. Black J. 12.1.16. 
  Black J: “As noted above, Jobema's ap-
plication in respect of Mr Wu is brought 
under s 66ZL of the Conveyancing Act. 
That section provides, inter alia, that a 
vendor may rescind an off the plan con-
tract (as defined) under a sunset clause 
(as defined) if the subject lot has not been 
created by the sunset date (as defined), in 
specified circumstances. The term "off 

the plan contract" is there defined as a 
contract for the sale of a residential lot 
that has not been created at the time the 
contract was entered into. The term 
"sunset clause" is defined as a provision 
of an off the plan contract that provides 
for the contract to be rescinded if the sub-
ject lot is not created by the sunset date. 
The term "sunset date" means the date set 
out in the off the plan contract as the lat-
est date (subject to any extension pro-
vided for in the contract) by which the 
subject lot must be created,” [3]. 
  “The circumstances in which a vendor 
may rescind an off the plan contract under 
a sunset clause, where the subject lot has 
not been created by the sunset date are, 
first, if each purchaser under the contract 
has consented in writing to the rescission. 
In the present case, Mr Wu has not con-
sented to the rescission. Alternatively, 
relevantly, a vendor may rescind an off 
the plan contract where it has obtained an 
order of this Court under that section per-
mitting it to rescind the contract under the 
sunset clause,” [4]. 
  Written notice with reason was required 
at least 28 days before the proposed recis-
sion: s 66ZL(4). 
  “Section 66ZL(6)–(7) of the Convey-
ancing Act in turn specify matters that are 
relevant to whether the Court may grant 
such an application. Section 66ZL(6) pro-
vides that the Court may, on the applica-
tion of a vendor under an off the plan 
contract, make an order permitting the 
vendor to rescind the contract under a 
sunset clause, but only if the vendor satis-
fies the Court that making that order is 
just and equitable in all the circum-
stances. Section 66ZL(7) identifies mat-
ters which are relevant to determining 
whether it is just and equitable in the cir-
cumstances to make such an order, and 
requires the Court to take into account the 
terms of the off the plan contract, whether 
the vendor has acted unreasonably or in 
bad faith, the reason for the delay in cre-
ating the subject lot, the likely date on 
which the subject lot will be created, 
whether the subject lot has increased in 
value, the effect of the rescission on each 
purchaser, any other matter that the Court 
considers to be relevant and any other 
matter prescribed by the regulations. My 
attention has not been drawn to any other 
matter prescribed by the regulations,” 
Black J said [6]. 
  Instantly Mr Wu in December 2013 and 
other purchasers had contracted purchase 
of units at Dora St, Hurstville, a project of 
72 residential and seven commercial lots, 
from Xycom PL with special condition of 
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rights of recission up to a sunset date. 
  “The term "sunset date" was in turn de-
fined in the Special Conditions as 31 De-
cember 2015, such that Xycom could, 
subject to the matters noted below, poten-
tially have rescinded the contract up to 14 
January 2016, when the registration of the 
strata plan by the sunset date was not 
achieved. However, cl 34.2 required Xy-
com to use all reasonable endeavours to 
have the Strata Plan registered on or be-
fore the Sunset Date. As I will note be-
low, there is a real question whether Xy-
com could in fact have invoked cl 34.1 to 
rescind the contract with Mr Wu, as a 
matter of contract law, so far as any fail-
ure to meet the Sunset Date appears to 
have involved a failure to comply with 
its obligation under cl 34.2 of the con-
tract. That matter was not argued at any 
length before me. Clause 34.3 in turn al-
lowed Xycom to extend the sunset date by 
reason of delay due to specified matters, 
including matters beyond its control, up to 
a maximum of 18 months,” Black J said 
[9]. 
  Jobema purchased the project from Xy-
com subject to the contracts. There was 
evidence of a deed of contract assignment 
with the developers and purchasers. 
  As grounds for the recission, Jobema 
advanced increased construction costs, it 
had offered but Mr Wu declined a higher 
price, Jobema had willing purchasers at a 
higher price, Xycom had tarried in the 
construction, and others. 
  “It appears that Xycom and Jobema ne-
gotiated an agreement by which Jobema 
was bound not to rescind several con-
tracts, which did not extend to the con-
tract with Mr Wu. The reason why some 
purchasers had that good fortune and Mr 
Wu did not is left unexplained, although 
Mr Curtis did indicate in oral evidence 
that it was the vendor's requirement that 
the sunset date for certain lots be ex-
tended,” Black J said, in [16]. 
  In [22], “… it does not seem to me that 
Jobema's position in respect of an applica-
tion for leave can be considered only by 
reference to its diligence, and disregard-
ing Xycom's lack of diligence, where 
Jobema had expressly assumed Xycom's 
obligations under the relevant contract,” 
his Honour said. 
  In [24], “I accept that the delay largely 
resulted from Xycom's lack of action. I do 
not accept that Jobema, having assumed 
Xycom's obligations with knowledge of 
that position, can put aside that matter in 
seeking leave under s 66ZL of the Con-
veyancing Act, and that matter does not 
assist Jobema in this application.” 
  In [25], “The next factor is whether the 
lot has increased in value. Jobema as-
serts that that has occurred, but leads no 

substantive evidence to support that 
proposition. If that were the fact, it may in 
any event have tended against the grant of 
leave so as to deprive Mr Wu of his bar-
gain, particularly where the delay has 
arisen from Xycom's apparent failure to 
perform obligations which Jobema has 
now assumed. The next factor is the effect 
of rescission on Mr Wu. There is no evi-
dence of this matter, beyond the fact that 
he has not consented to rescission.” 
  In [26] “There was no substantive evi-
dence led to establish that construction 
costs have increased; the fact that Xycom 
did not advance the project before Jobema 
acquired it does not assist it, where 
Jobema acquired the site with knowledge 
of that position and assumed Xycom's 
obligations; the proposition that the pro-
ject does not meet financial requirements 
in 2015 is not established by substantive 
evidence, and is arguably a risk that 
Jobema assumed when it assumed Xy-
com's obligations; and there is no evi-
dence that the higher price which it of-
fered to Mr Wu in fact reflected 2015 
prices, because there is no evidence as to 
2015 prices. To the extent that Jobema 
relies on the change of legislation, as I 
have noted above, it seems to me that any 
business entity undertaking a project over 
a period of time assumes the risk of ad-
verse legislative change, and I note that 
the legislative regime has expressly not 
excluded existing projects from its opera-
tion.” 
  And in [27] “Mr Van Ede submits, on 
that basis, that it is just and equitable to 
grant the relief sought. I am not satisfied 
that that proposition has been established 
by the evidence to which I have referred 
above. It seems to me that, in the relevant 
circumstances, several matters on which 
Jobema relies to support its application, 
including increases in construction costs 
and purchase prices have not been estab-
lished; to the extent that there has been 
delay, prior to Jobema's acquisition of the 
site, that is a matter which Jobema was 
aware of, and cannot avoid having taken 
into account, when it has assumed Xy-
com's obligations under the contract; if 
Jobema assumed that the legislature 
would not intervene to increase the pro-
tection available to off the plan purchas-
ers, that assumption was a business risk, 
and the legislative change which has oc-
curred was also a risk which it assumed; 
and finally, the selective and unex-
plained process by which some purchas-
ers have their sunset dates extended, by 
agreement with the vendor, and others do 
not, is a matter which tends against the 
grant of leave sought,” Black J said. 
  Application dismissed. 
  P: Emil Ford Lawyers, W Van Ede. 

Defamation 

Google smacked $100,000 
Duffy v Google Inc (No 2) [2015] SASC 
206. Blue J. 23.12.15. 
  Blue J: “On 27 October 2015, I delivered 
reasons for judgment on liability: [2015] 
SASC 170. I found that Dr Duffy was 
defamed by publication by Google via its 
Australian website between January and 
December 2010 of paragraphs containing 
extracts from and hyperlinks to two web-
pages on the ripoffreport.com website and 
by those two ripoffreport.com webpages 
themselves, and between January and 
October 2010 of a paragraph containing 
extracts from a webpage on the 123peo-
ple.com website. 
  “I found that the extracts from the three 
webpages and the two ripoffreport.com 
webpages contained imputations defama-
tory of Dr Duffy being variously that Dr 
Duffy stalks psychics and harasses them 
by persistently and obsessively pursuing 
them, spread lies, engaged in scams and 
criminal conduct, fraudulently accessed 
others’ electronic materials, threatened 
and manipulated others, was an embar-
rassment to her profession and was unable 
to function in day to day life,” his Honour 
said [3]. 
  “I found that defences of innocent dis-
semination, qualified privilege, justifica-
tion and contextual truth failed in respect 
of these imputations,” [4]. 
  Later [118], “As to the nature and extent 
of publication, it lies somewhere between 
a mass media publication and a targeted 
publication to individual recipients. When 
the publication is by mass media, there 
are likely to be many more publishees 
but many will not know the plaintiff. 
When the publication is targeted as by 
email, there are likely to be much fewer 
publishees but they will probably know 
the plaintiff and it will probably be rele-
vant to them. When considering repara-
tion for harm to reputation, publication on 
an internet search engine has a blend of 
these characteristics: there will be fewer 
publishees but they will be self-selecting 
because they choose to search for the 
plaintiff’s name. In general, it may be 
expected that the damage to reputation 
will be greater when the defamatory mate-
rial is published in the mass media than 
on an internet search engine When con-
sidering hurt to feelings however, publica-
tion on an internet search engine is more 
akin to mass media publication because 
the plaintiff does not know who the pub-
lishees are, and they potentially include 
anyone with access to the internet. In this 
sense, publication is directed to the public 
(whoever actually receives it) as opposed 
to publication by email which is directed 
to specific individuals. 
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  “The publication in the present case 
caused very substantial hurt to Dr Duffy 
and was calculated (not intended) to do 
so. Dr Duffy was exposed to the possibil-
ity that anyone who knew her or did not 
know her would search her name and be-
come aware of the material. As noted 
above, the imputations were serious. The 
fact that the publication continued over 
twelve months exacerbated the hurt to 
feelings experienced by Dr Duffy and 
understandably led to feelings of helpless-
ness and hopelessness. From Dr Duffy’s 
perspective (as opposed to Google’s in-
tent), the fact that she had made her re-
quest in accordance with the strict re-
quirements of Google, only to be told 
that Google could do nothing without the 
cooperation of the Ripoff Report’s web-
master added to her distress,” [119]. 
  “Dr Duffy was, due to her personality 
and history, particularly susceptible to 
hurt and distress. This is to be taken into 
account in assessing the actual hurt and 
distress caused by the defamatory publi-
cation because Google takes Dr Duffy as 
it found her,” [120]. 
  At [130] “Nevertheless, I accept 
Google’s contention that Dr Duffy is to be 
compensated only for loss caused by the 
publications in 2010 for which Google 
has been found liable and not the overall 
loss suffered by reason of all online publi-
cations over the entire period by all me-
dia,” Blue J said. 
  Damages $100,000, interest and costs 
for submissions. 
  P: P Heywood-Smith QC, T Guthrie ins 
Johnston Withers. D: L De Ferrari ins 
HWL Ebsworth. 

Insurance contracts 

Wrecked yacht dual cover 
Pantaenius Australia Pty Ltd v Wat-
kins Syndicate 0457 at Lloyds [2016] 
FCA 1. Foster J. 5.1.16. 
  Insurers claiming contribution from an-
other in dual insurance circumstance of 
the luxury yacht Froia II wrecked beyond 
salvage on a reef off Cape Talbot, be-
tween Broome and Darwin, in mid 2013 
returning to Fremantle after a yacht race 
to Bali. 
  The other applicants were Kiln Europe 
SA on behalf of R J Kiln & Co Ltd, and 
Catlin Europe SE on behalf of Catlin, 
Syndicate 2003 at Lloyd’s of London, and 
Torus Insurance Marketing Ltd – Nieder-
lassung fur Deutschland [German 
branch], who underwrote the first appli-
cant’s $275,000 events indemnity for the 
boat, owned by Mr Arthur Phillips, for 12 
months from May 2013 delineating a 
cruising area but with additional cover for 
the Bali race. 
  The respondent syndicate underwrote the 
event policy issued by Nautilus Marine 

Agency PL with total loss agreed value 
$250,000 for 12 months from late 2012. 
  Five days after the shipwreck, Mr Phil-
lips claimed, and Pantaenius responded 
paying $341,179.51. 
  Nautilus declined, and after review, 
pointing to a clause which “… provided 
(inter alia) that, in the event that the ves-
sel intended to enter foreign waters, all 
cover under the policy would be sus-
pended between the time when the vessel 
cleared Australian Customs for the pur-
pose of leaving Australian waters and the 
time when it cleared Australian Customs 
on return. Nautilus argued that, at the time 
when the vessel ran aground, because it 
had not yet cleared Australian Customs on 
its return from Bali, cover under its policy 
was, according to the terms of the policy, 
suspended,” Foster J noted. 
  Pantaenius claimed contribution for dual 
insurance and relied on Insurance Con-
tracts Act 1984 (Cth) s 54 [Insurer may 
not refuse to pay claims in certain circum-
stances] sub-s (1) “Subject to this section, 
where the effect of a contract of insurance 
would, but for this section, be that the 
insurer may refuse to pay a claim, either 
in whole or in part, by reason of some act 
of the insured or of some other person, 
being an act that occurred after the con-
tract was entered into but not being an act 
in respect of which subsection (2) applies, 
the insurer may not refuse to pay the 
claim by reason only of that act but the 
insurer's liability in respect of the claim is 
reduced by the amount that fairly repre-
sents the extent to which the insurer's in-
terests were prejudiced as a result of that 
act”, the proviso is sub-s(2) wherein the 
insurer might refuse if the event in ques-
tion “could reasonably be regarded as 
being capable of causing or contributing 
to a loss”. 
   The applicants initially claimed half 
their outlays, $170,589.75, alternatively, 
what was just and equitable, and interests 
and costs, and declaration, later adjusting 
the specific claim by the ratio of the poli-
cies’ agreed values to $163,766 being 
48% of the outlays. 
  Facts were agreed, including that the 
vessel had not cleared Customs on its 
return, and such was a condition of the 
Nautilus cover. 
  Pantaenius had paid Mr Phillips $49,500 
for the recovery of the boat, two instal-
ments $75,000 and $200,000 to the agreed 
value, and $16,679.51 surveyor’s fee. 
  Foster J noted Maxwell v Highway Haul-
iers Pty Ltd [2014] HCA 33, 252 CLR 
590, therein reference to FAI General 
Insurance Co Ltd v Australian Hospital 
Care Pty Ltd [2001] HCA 38, 204 CLR 
641 and Antico v Heath Fielding Austra-
lia Pty Ltd [1997] HCA 35; 188 CLR 652, 

et al, including Prepaid Services Pty Ltd v 
Atradius Credit Insurance NV [2013] 
NSWCA 252, [125]-[144], necessary “to 
have regard to the nature of the risk and 
subject matter insured as well as the com-
mercial or other context in which the in-
surance is written” per Meagher JA, Fos-
ter J noting of Prepaid, “s 54 of the Act 
was not engaged because the subject mat-
ter of the claim made in that case was 
never covered by the policy in any event”, 
Foster J in [62], and citing other NSW 
authorities at [66]. 
  Foster J said “However, the provision 
suspending cover when the insured vessel 
cleared Australian Customs for the pur-
pose of leaving Australian waters was 
almost always going to come into effect 
well before the insured vessel actually left 
Australian waters. Usually, as was the 
case here, the suspension period would 
commence while the insured vessel is in 
its home port - here, Fremantle WA. The 
suspension provision was in the nature 
of an exclusion and did not operate as 
one of the contractually prescribed ele-
ments of the geographic limits on the 
scope of cover itself,” [78]. 
  “It follows that, in my judgment, the 
suspension provision is amenable to the 
beneficial operation of s 54 of the Act,” 
his Honour said, in [79]. 
  “I now turn to the question of whether 
the respondent’s entitlement to refuse to 
pay Mr Phillips’ claim, either in whole or 
in part, was by reason of some act on the 
part of Mr Phillips or of some other per-
son, being an act that occurred after the 
Nautilus policy was entered into but not 
being an act in respect of which s 54(2) 
applies,” [80]. 
  “The respondent contended that, in the 
circumstances of the present case, there 
was no act or omission of the type con-
templated by s 54(1). The respondent sub-
mitted that the alleged act is not an act 
that would have permitted it to deny in-
demnity. It argued that cover ceased to be 
available and was suspended from the 
time that the vessel cleared Australian 
Customs in Fremantle in May 2013 and 
was never reactivated. The reason that 
cover was not reactivated was that the 
vessel never cleared Australian Customs 
on the return journey. The respondent 
submitted that the circumstance that the 
vessel had not cleared Australian Customs 
on the return journey was not the result 
of any act or omission on the part of 
Mr Phillips. It submitted that Mr Phillips 
never had an opportunity to clear Austra-
lian Customs on the return journey. It 
submitted that the act or omission relied 
upon by the applicants was in truth a non-
event,” [83]. 
  Later, “By causing the vessel to clear 
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Australian Customs for the purpose of 
leaving Australian waters in order to com-
pete in the Fremantle to Bali sailboat race, 
Mr Phillips committed an act or acts 
within the meaning of that term in s 54(1) 
which led the respondent to refuse to pay 
his claim being an act which occurred 
after the Nautilus policy was entered 
into,” [89]. 
  “For this reason, subject to s 54(2), I am 
of the view that s 54(1) was engaged in 
the present case,” [90]. 
  To engagement of s 54(2), the respon-
dent contended but for Mr Phillips sailing 
where he did the event would not have 
occurred, thus entitling nil indemnity. 
  “The applicants submitted that the cor-
rect approach in a case such as the present 
is to adopt a form of “with and without” 
test of causation. They argued that, if that 
were done in the present case, the nature 
of the risk would have been precisely the 
same whether the vessel had cleared Aus-
tralian Customs or not. The applicants 
submitted that the onus of establishing an 
entitlement to reduce the claim to nil or to 
refuse to pay the claim under s 54(2) 
rested upon the respondent,” [96]. 
  In [99], “There is no evidence before me 
that would support the proposition that the 
mere fact that the vessel left Fremantle in 
early May 2013 for the purpose of com-
peting in the Fremantle to Bali sailboat 
race and cleared Australian Customs on 
that occasion added to the risk that it 
would run aground off Cape Talbot which 
is within Australian waters. In any event, 
to my mind, the proposition that the risk 
would be increased by those circum-
stances seems somewhat fanciful. That 
proposition may be tested in the following 
way. Had the vessel left Fremantle in 
early May 2013, not for the purpose of 
competing in the Fremantle to Bali sail-
boat race but only for the purpose of sail-
ing to Darwin and not cleared Australian 
Customs because it was not obliged to do 
so, but nevertheless ran aground off Cape 
Talbot, as it did, the loss thereby suffered 
would clearly have been covered under 
the Nautilus policy. This would be so 
because the loss the subject of such an 
hypothetical claim would have occurred 
within Australian waters at a time when 
there was no suspension of cover in ef-
fect. The position may have been different 
had the vessel sunk in Indonesian waters 
or while sailing on the high seas but that 
is not the present case. 
  “For the above reasons, I consider that 
the respondent has failed to make out any 
entitlement to refuse to pay the claim un-
der s 54(2) of the Act and has also failed 
to demonstrate the requisite prejudice 
contemplated by s 54(1) of the 
Act,” [100]. 

  To contribution, noted pro rata principle 
per Kitto J in Albion Insurance Co Ltd v 
Government Insurance Office (NSW) 
[1969] HCA 55; (1969) 121 CLR 342, 
352. 
  Rejected the respondent’s contention s 
54 only availed an insured. 
  “The whole purpose of s 54(1) is to 
strike a fair balance between the interests 
of an insured person and that person’s 
insurer when the strict application of the 
relevant policy terms and conditions 
might work an unfairness. The intention 
of the legislature is to stop insurers from 
relying upon certain contractual provi-
sions to refuse to pay a claim. There is no 
reason to deny to an insurer claiming con-
tribution the benefit of the consequences 
of the correct application of s 54(1) in 
favour of that insurer’s insured,” Foster J 
said [107]. 
  Contribution $163,766, interest and 
costs, declarations. 
  A: T Castle ins TressCox Lawyers. R: I 
Griscti ins GTR Lawyers. 

  Landlords 

Signs admit slip hazard 
Awad v ISPT Pty Limited & Jones 
Lang LaSalle (NSW) Pty Limited & 
Glad Cleaning Services Pty Limited 
(No 1) [2015] NSWDC 329. Neilson 
DCJ. 27.10.15. 
   The then 40yo lady plaintiff slipped on 
a wet floor at Southgate Shopping Centre, 
Sylvania, late on a Sunday afternoon in 
February 2012, with pain complaints 
bringing ambulance and Sutherland Hos-
pital admission, normal signs, no pain 
relief, and self discharged after complaint 
of boredom. 
  Two days later she complained of neck 
pain. 
  “No neck pain was mentioned to the 
ambulance officers or at Sutherland Hos-
pital. However such pains are notorious 
for their late onset. There is nothing unto-
ward, in my view, with a late onset of 
neck pain due to an event such as a slip 
and fall,” Neilson DCJ said in [10], and 
reviewing extensive medical evidence. 
  “The evidence only establishes one ob-
jective fact medically, that is, the plaintiff 
at one stage had some bruising on her 
right shoulder and right knee. There is no 
objective sign of any other organic pathol-
ogy,” in [42], then assessing damages, 
past economic loss 40 weeks x $445 
($17,800) and 26 weeks at $180 ($4,680), 
past OPs $4,600, past gratuitous domestic 
assistance 40 weeks x 7 hours weekly at 
$27 hourly $7,560, non-economic loss 
15% [Civil Liability Act s 16] $6,000, 
total $40,640 then later [143] finding con-
tributory negligence 20%, to leave 
$35,512. The roof of the mall had unre-
paired leaks. 

  “I do know that the critical leak, the leak 
outside the Westpac Bank, was only de-
tected on 1 February 2012, but the second 
defendant was on notice of the distinct 
possibility that the water would leak into 
the mall because of the noting of the 
damp ceiling in the area where the leak 
eventually occurred,” Neilson DCJ said, 
in [78]. 
   An incident report of the third defendant 
cleaning contractor had stated “ … 2 wet 
floor signs just next to the water bucket 
where the slip and fall happened and the 
bucket was placed there due to rainwater 
leaking from the ceiling”. 
  In [94] his Honour “I conclude that the 
plaintiff must have walked very close to 
the bucket and the wet floor signs, that 
water had escaped from the bucket and 
was laying on the floor nearby and the 
plaintiff trod on water on the terrazzo 
floor and that was the effective cause of 
her slipping and falling.” 
    “However, the placing of the warning 
signs about a slipping risk indicates a per-
ception by those who placed them, the 
third defendant, and, one would think 
from the evidence given by Mr Irvine, the 
second defendant, and, for reasons which 
I shall give in due course, when discuss-
ing the contract between the first and third 
defendant, the first defendant, that floor 
on which the signs were placed was slip-
pery when wet. The signs are in fact a 
form of admission of the fact that when 
wet, the floor was slippery,” [96]. 
  “The simple fact here is that the plain-
tiff’s accident occurred for two essential 
reasons. Firstly, the bucket did not contain 
the leak, water escaped from the bucket 
and was on the floor of the mall area of 
the shopping centre and, secondly, the 
plaintiff walked too close to it,” [97]. 
  The landlord first defendant denied li-
ability because it was not the site occu-
pier. 
  “The best guide to that question is ex-
hibit 8, the contract between the first and 
second defendants. I earlier described that 
as a “Property Management Agree-
ment” which is a name appearing on the 
coversheet of the document,” Neilson 
DCJ noted, in [100]. 
  “There is no evidence that at any time 
has the first defendant physically occu-
pied any part of the Southgate Shopping 
Centre. There is no evidence that at any 
material time there was present at the 
Southgate Shopping Centre any officer, 
servant, agent or representative of the first 
defendant, other than the second defen-
dant. There is no evidence that any person 
employed by the first defendant or any 
officer of the first defendant had any 
physical presence at the Southgate Shop-
ping Centre other than perhaps on some 
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annual or other regular inspection,” [101]. 
  The property management agreement 
reposed survey, maintenance and repair 
operations in the second defendant. 
  “When I consider the property manage-
ment agreement, I find no provision in it 
which requires the second defendant to 
exclude any person or class of persons 
from either being tenants of the property 
or being visitors to the property, that is, 
potential customers at the various retail 
outlets. There is nothing in the property 
management agreement which arrogates 
to the first defendant the right to admit or 
the right to exclude any person from prop-
erty. The right of admission to the prop-
erty and exclusion from the property 
clearly devolves upon the person in physi-
cal occupation of the property, which is 
the second defendant,” Neilson DCJ said 
[113]. 
  His Honour noted authorities to occupa-
tion, particularly Bevillesta Pty Limited v 
Liberty International Insurance Co [2009] 
NSWCA 16 per Hodgson JA [53]-[56]: 
occupier’s duty delegable; Laresu Pty 
Limited v Clark [2010] NSWCA 180 per 
Macfarlan JA [60], [70], [73]: delegable; 
Fabre v Lui [2015] NSWCA 157: where 
range hood fell on renter, landlord’s duty 
discharged by reasonable engagement of 
competent contractor; and Fleming On 
Torts. 
  On negligence, in [129] “Both the clean-
ing contract itself which bound the third 
defendant, and the third defendant’s own 
document clearly indicate that a flood of 
this nature should be barricaded. That is 
that the area in question should be identi-
fied and entry to it forbidden to visitors to 
the property. A rope or barricade or tape 
effects the same purpose. It denies entry 
to a pedestrian to an area. It would have 
been much more effective in the circum-
stances of the leak identified outside the 
Westpac Bank on 1 February 2012 which 
persisted until the time of the plaintiff’s 
fall. In my view the plaintiff has made 
good the allegation of negligence con-
tained in the paragraph numbered (b) of 
negligence against each of the second and 
third defendants,” Neilson DCJ said. 
  To apportionment, in [161], “Here 
there is a leaking roof which needed to be 
repaired, and the only person who could 
put repairs into motion relevantly is the 
second defendant. I have already pointed 
out that the second defendant ought to 
have perceived that a leak might be a dy-
namic thing and that things could change. 
Perhaps it might have been prudent for 
the second defendant to have staff call in 
and do some "spot checks" over the week-
end, when there were a leaking roof and 
heavy rain. I agree that the major respon-
sibility ought lie with the contracted 

cleaner. However, the second defendant 
was required to make sure the third defen-
dant did its job properly and could not 
merely do nothing, not absolve itself of 
responsibility at 5pm on Friday and re-
sume responsibility at 9am the following 
Monday. It left, with there being a fore-
seeable risk, a leaking roof after heavy 
rain and during heavy rain, and that is 
different to the casual spill or spillage 
often caused by errant visitors to a shop-
ping centre. I come to the view that as 
between themselves, I ought apportion 
one third of liability to the second de-
fendant and the remaining two thirds of 
liability to the third defendant.” 
  To contractual indemnities, “The first 
defendant is clearly entitled, under the 
indemnity clause, to its costs of bringing 
the cross claim, albeit that it was not re-
quired to pay any damages to the plaintiff. 
However, the first defendant has incurred 
the costs of defending the plaintiff's claim 
and such costs are a loss and therefore 
something that can be recovered by the 
first defendant from the second defen-
dant,” his Honour said, in [163], noting 
Kyabram Property Investments Pty Lim-
ited v Murray and Anor [2005] NSWCA 
87 per Beazley P [12], [13], and similarly, 
the third defendant was bound to indem-
nify the first. 
  “The remaining cross claim is that 
brought by the second defendant against 
the third defendant which as I have earlier 
stated contains, amongst other orders 
sought, an order for contribution towards 
damages pursuant to s 5 of the Law Re-
form (Miscellaneous Provisions) Act 
1946. The second defendant also claims 
from the third defendant "a contractual 
indemnity," but there is no contract be-
tween the second defendant and the third 
defendant. However, there is the contract 
between the first defendant and the third 
defendant, and that contract requires the 
third defendant not only to indemnify the 
first defendant, but also to indemnify the 
first defendant's servants and agents and 
clearly the second defendant is an agent 
of the first defendant,” [167], and refer-
ence to Rail Corporation of New South 
Wales v Fluor Australia Pty Ltd [2008] 
NSWSC 134, McDougall J, [10]-[17]. 
  Orders second and third defendants li-
able to plaintiff $32,512, judgment for the 
first defendant landlord against the plain-
tiff and on the cross-claims, costs whereof 
solicitor/client. 

Costs cap unrelieved 
Awad v ISPT PL &c (No 3) [2015] 
NSWDC 331. Neilson DCJ. 2.12.15. 
  From the foregoing, the plaintiff seeking 
costs relief by repealed Legal Profession 
Act 2004 (NSW) s 341 [Court may order 
certain legal services to be excluded from 
maximum costs limitation], now at Legal 
Profession Uniform Law Application Act 
2014 No 16 (NSW) Schedule 1 
[Maximum costs in personal injury dam-
ages matters]. 
  Neilson DCJ [2] said “In Port Stephens 
Council v Theodorakakis (No 2) [2006] 
NSWCA 143 at [4], Giles JA broke down 
the alternatives offered by s 198G of the 
Legal Profession Act 1987 which became 
s 341 of the Legal Profession Act 2004, 
into three. It appears to me that the alter-
natives can in fact be divided into five. 
They are these: (1) it was not reasonably 
necessary for the advancement of a defen-
dant’s case; (2) was intended to delay 
unnecessarily the plaintiff’s claim; (3) 
was intended to complicate unnecessarily 
the determination of the plaintiff’s claim; 
(4) was reasonably likely to delay unnec-
essarily the plaintiff’s claim; or (5) was 
reasonably likely to complicate the deter-
mination of the plaintiff’s claim.” 
   His Honour also noted Stephens v Gio-
venco; Dick v Giovenco (No 2) [2011] 
NSWCA 144. 
  “I quote that decision as authority for the 
propositions that simply failing to make 
an offer cannot itself enliven an applica-
tion under s 341 and that merely pressing 
a defence which was arguable itself can-
not enliven an application under s 341,” 
his Honour said [4]. 
  “However, the case was complicated by 
there being three defendants and it ap-
pears from how the case has been con-
ducted and argued, and from the fact that 
no Bullock or Sanderson order was 
sought in respect of the costs ordered 
against the plaintiff in favour of the first 
defendant, that it was the plaintiff herself 
who elected to join three defendants,” in 
[11]. 
  “I cannot see anything that was done 
unreasonably in defence of the plaintiff’s 
claims against the three defendants. I can-
not see anything that was causing unnec-
essarily delay in the presentation of the 
plaintiff’s case,” in [12]. 
  “However, at the time that the second 
defendant made its offer of contribution 
[$15,000 incl] to the third defendant, the 
parties were still a long way apart and the 
plaintiff was still seeking probably around 
three times more than the damages which 
she ultimately recovered. If the costs are 
capped then the second defendant is liable 
for one-third of the damages, $10,837, 
one-third of $10,000, $3,333, and one-
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third of the plaintiff's disbursements 
which are currently said to be $24,500. 
One-third of that sum is $8,166 and the 
total of those sums is $22,336 which ex-
ceeds, of course, $15,000,” [17]. 
  “Unfortunately, the case was prolonged 
but that prolongation was not due to any 
act or default of any defendant or of any 
lawyer acting for any of the defendants 
and, although settlement is desirable and 
is to be encouraged by all means avail-
able, it cannot in itself justify granting 
relief under s 341,” in [19]. 
  The plaintiff’s application refused. 
  Neilson DCJ allowed the second defen-
dant’s application for its costs liability to 
the first defendant to be apportioned as 
the primary judgment, s 5(1)(c) of the 
Law Reform (Miscellaneous Provisions) 
Act 1946, quoting James Hardie v Wyong 
Shire Council [2000] NSWCA 107 per 
Handley JA [14]-[16], Giles JA [31]-[33]. 
  Neilson DCJ “The matter is here, com-
plicated because the first defendant has 
obtained orders following upon a breach 
of contract, a breach of contract by the 
second defendant in its contract with the 
first defendant and a breach by the third 
defendant of its contract with the first 
defendant. Learned counsel for the third 
defendant referred me to the 5th edition of 
Meagher, Gummow and Lehane's Equity: 
Doctrines and Remedies and pointed out 
that there was a coordinate liability on 
the second and third defendants to indem-
nify the first defendant in respect of the 
same damage, and therefore the matter 
ought be dealt with in equity and the sec-
ond and third defendants would be 
equally liable in equity because of the 
maxim that equality is equity. However, 
this matter is not free of binding author-
ity,” [22], then noting Jones and Ors v 
Mortgage Acceptance Nominees Limited 
and Ors [1996] FCA 1255; (1996) 142 
ALR 561; (1996) 63 FCR 418 per Davies 
J at [2], [4]; Duke Group Limited (in Liq) 
v Pilmer and Ors (No 2) [2000] SASC 
418; (2000) 78 SASR 216. 
  In [25] “It appears to me that s 5(1)(c) 
can be applied to tortfeasors who are 
sued, to tortfeasors who are not sued, and 
to tortfeasors who are sued but not in tort, 
provided that he who was not sued in tort 
would have been liable as a tortfeasor. 
Here, the breach of contract committed by 
each of the second and third defendants 
was an act of negligence in performance 
of the contract that each of the defendants 
had entered into with the first defendant 
and therefore each of the second and third 
defendants would have been liable to the 
first defendant in tort. Each of the cross-
claims pleads that the relevant cross-
defendant owed a duty of care to all law-
ful entrants entering upon the premises in 

question to ensure in essence that the 
premises were kept safe.” 
  Then “Accordingly, it appears to me that 
on the authorities I have cited, insofar as 
the second and third defendants are re-
quired to indemnify the first defendant for 
its costs of resisting the plaintiff's claim, 
that indemnity must be apportioned one-
third to the second defendant and two-
thirds to the third defendant,” [26]. 
  Further costs application by the second 
defendant was rejected. 
  P: F Austin ins Gerard Malouf & Part-
ners. 1D: J Gracie ins Colin Biggers & 
Paisley. 2D: C Purdy ins Vardanega So-
licitors. 3D: A Oag ins McCabes. 

Also 
Camping Warehouse Australia Pty Ltd 
v Downer EDI Ltd [2016] VSC 23. 
Digby J. 28.1.16. Funded class action, 
trial to commence 2 February for two 
weeks plus, application for further secu-
rity for costs, $200,000 having been 
agreed and paid in mid 2015. “The pro-
ceeding relates to the plaintiff’s allega-
tions that an announcement to the market 
by the defendant on 1 June 2010, that the 
defendant would make a provision of 
$190m against a rolling stock manufactur-
ing contract it was undertaking as part of 
the Waratah Train Project, resulted in a 
substantial fall of the value of the defen-
dant’s shares on the Australian Securities 
Exchange, in circumstances where from 
about mid-January 2010 the defendant 
had failed to fully, properly and in a 
timely manner, disclose information ma-
terial to that project to the ASX,” Digby J 
said [2]. “The plaintiff alleges that the 
defendant’s above outlined conduct con-
travened its continuous disclosure obliga-
tions under the ASX Listing Rules and the 
Corporations Act 2001 (the Act), and was 
misleading and deceptive in contravention 
of that Act,” and thereby suffered loss. 
  Then, [2016] VSC 29, 4.2.16, his Hon-
our noted Downer’s submissions, relying 
on reports of costs consultant Ms Eliza-
beth Harris, of costs exposure already 
incurred $325,360, preparation for trial 
$434,464, trial $383,255, closing submis-
sions $57,007, total about $1.2m. 
  Digby J ordered additional security 
$685,000, generally about half that 
claimed, including: costs and disburse-
ments including LitSupport costs and dis-
bursements for copying generated by 
Downer’s solicitors in respect of discov-
ery orders $60,000;  expert witnesses pro-
fessional fees and costs $99,000; costs 
and disbursements generated by Downer’s 
solicitors in relation to 27 days of prepa-
ration for trial $70,000; costs generated 
by Downer’s Counsels’ fees for 27 days 
of preparation $119,000; costs and dis-
bursements in relation to Downer’s expert 

witness costs in relation to the trial and 
associated attendances $120,000; costs of 
Downer’s expert witness costs in prepar-
ing a Joint Expert Report and alike, at-
tending meetings with plaintiff’s experts 
$25,000; cost of Downer’s solicitors at-
tending to an 11 day trial $48,000; costs 
of Downer’s counsel appearing at trial for 
11 days $82,000; additional Downer ex-
pert costs in relation to attending Court to 
observe evidence and giving evidence 
$32,000; additional Downer disburse-
ments, including live transcript, travel and 
accommodation for counsel and related 
expert witness costs. 
  Ordered such payable by 5pm Monday 
8.2.16, in default proceedings stayed, lib-
erty to apply to adjust or further security. 
  P: N O’Bryan SC, M Symons ins Elliott 
Legal. D: S Finch SC, G Meehan, M 
Guthrie ins Colin Biggers & Paisley. 

Backyard 

“At first blush, it is an incredible story” - 
Jackson J, Juniper Property Holdings, 

15.1.16. 
“I am not convinced that the particular 

possibility that the legislature might inter-
vene, to protect the interests of off the 

plan purchasers of strata plan units, was 
unforeseeable, but in any event it seems to 

me that legislative change generally is a 
foreseeable risk of business activity” - 

Black J, Jobema,  12.1.16. 
“When I first started practising law 39 

years ago, delays in obtaining instructions 
because of an underwriter being in Lon-
don were extremely common” - Neilson 

DCJ, Awad 3, 2.12.15. 
“There is no suggestion that the plaintiff 
in some way kicked the bucket causing 

water to escape from it such that the water 
caused her to fall” - Neilson DCJ, Awad 

1,  27.10.15.  
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